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DISPOSITION: [**1] Plaintiff's Motion for Partial
Summary Judgment denied.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff insurer filed a
declaratory action against defendants, an insured and
current and former officers and directors, seeking a dec-
laration that the insurance policy issued to the insured
did not require the insurer to defend or indemnify the
insured or its officers or directors in connection with
various state lawsuits. The insurer moved for partial
summary judgment.

OVERVIEW: The insurer first argued that a case that
arose out of a lease contract fell under the policy's con-
tract exclusion provision. The court found that the in-
surer's interpretation of the contract exclusion provision
was overly broad. The insurer's interpretation would
have excluded coverage under the policy for all stock
fraud claims because they all involved a contract for the
sale of stock. Next, the insurer's interpretation of the con-
tract provision failed under the doctrine of ejusdem
generis because the case was not based upon nor did it
arise out of the lease contract. The alleged harm in the
case occurred at the time the agreement to accept stock
instead of cash was made. The insurer argued that sum-
mary judgment was appropriate on its claim that three
actions, which were brought by the insured's investors,
should have been treated as one claim under the policy.
The court found that the summary judgment record did
not establish that all the claims involved in the three
cases arose out of the same related wrongful acts. The
lawsuits contained different alleged misstatements, omis-
sions, and promises that occurred on different days to
different individuals.

OUTCOME: The insurer's motion for partial summary
judgment was denied.

CORE TERMS: stock, summary judgment, coverage,
exclusion provision, lease, matter of law, lawsuit, duty to
defend, single claim, corners, exclusion clause, entitled
to judgment, misrepresentations, misstatements, doctrine
of ejusdem generis, insurance policies, duty to indem-
nify, general words, indemnify, insured, Wrongful Acts,
insurance application, case arises, security deposit, fraud
claims, written contract, overly broad, declaratory, indi-
rectly, indemnity

LexisNexis(R) Headnotes

Insurance Law > Claims & Contracts > Declaratory
Relief > General Overview

Insurance Law > Claims & Contracts > Good Faith &
Fair Dealing > Duty to Defend

Insurance Law > Claims & Contracts > Policy Inter-
pretation > General Overview

[HN1]When interpreting the language of insurance poli-
cies, Texas courts apply what is referred to as the "eight
corners" rule. The court must look only to the four cor-
ners of the most recent underlying petition and the four
corners of the insurance policy when determining an
insurer's duty to defend the insured in the underlying
case.

Insurance Law > Claims & Contracts > Declaratory
Relief > General Overview

Insurance Law > Claims & Contracts > Good Faith &
Fair Dealing > Duty to Defend

[HN2]JAn insurance company's duty to defend is broader
than the duty to indemnify; so if no duty to defend exists,
no duty to indemnify exists.
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Contracts Law > Contract Interpretation > General
Overview

[HN3]The doctrine of ejusdem generis is a rule of con-
tract construction that provides that, if words of a spe-
cific meaning are followed by general words, the general
words are interpreted to mean only the class or category
framed by the specific words.
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OPINION BY: David C. Godbey
OPINION

[*461] ORDER

Before the Court is Plaintiff Admiral [**3] Insur-
ance Company's Motion for Partial Summary Judgment.
For the reasons stated below, that motion is DENIED.

I. FACTUAL BACKGROUND

The Defendant, Admiral Insurance Company, Inc.
("Admiral™), filed this declaratory action against several
defendants seeking a declaration that the Management
Liability Insurance Policy Number 6251421 (the "Pol-
icy") issued to Cool Partners, Inc. ("CPI") does not re-
quire Admiral to defend or indemnify CPI or its officers
or directors in connection with various state lawsuits. * It
seeks a Court determination regarding its defense and
indemnity obligations under the Policy to Cool Partners,
Inc. ("CPI") as well as a number of CPI current and for-
mer officers and directors in four underlying lawsuits.

1 Admiral seeks declaratory relief on several
grounds. It alleges:(1) that various CPI officers
made misrepresentations in portions of CPI's in-
surance application; (2) that CPI breached its ob-
ligation to cooperate with Admiral in connection
with a lawsuit; (3) that certain CPI officers made
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additional misrepresentations on an insurance ap-
plication to increase CPI's coverage; (4) that the
allegations in the Rosenthal case are similar to al-
legations in two other cases for which CPI has
sought indemnity, so the three suits should be
treated as a single claim under the Policy for pur-
poses of the policy limits; and (5) that the CB
Parkway case should be excluded from coverage
because its subject matter falls within a Policy
exclusion.
[**4]

2 Three of the lawsuits, Barnidge, Fiorentino,
and Rosenthal, were brought by CPI investors al-
leging CPI and its officers and directors misman-
aged the company and/or defrauded investors.
The fourth lawsuit, CB Parkway, was brought by
CPI's former landlord for various claims includ-
ing breach of contract and securities fraud. The
landlord took CPI stock instead of cash for the
first year's rent on the lease as well as the security
deposit, and when the company filed bankruptcy,
the stock became virtually worthless.

In its Motion for Partial Summary Judgment, Admi-
ral is seeking judgment as a matter of law on two claims
based on contract interpretation. First, Admiral argues
that the CB Parkway case arises out of a lease contract
and, therefore, falls under the Policy's contract exclusion
provision. [*462] Admiral claims it owes no duty to
defend or indemnify CPI or its directors or officers in the
case because the Policy contains an explicit coverage
exclusion for cases that arise out of contracts. See Admi-
ral App. pp. 18, 21-23. In addition, Admiral argues
summary judgment is [**5] appropriate on its claim that
the Barnidge, Fiorentino, and Rosenthal actions should
be treated as one "claim" under the Policy. Admiral urges
that the three actions are "Related Wrongful Acts" under
the Policy because they allege very similar claims that
arise out of the same series of facts, and they should,
therefore, be treated as a single claim. See Admiral App.
20, 24. Because the Court finds that Admiral has not
shown it is entitled to judgment as a matter of law that
the CB Parkway case falls within the Policy's contract
exclusion provision and that the three other cases should
be treated as one "claim" under the policy, Admiral's
Motion for Partial Summary Judgment is DENIED.

1. DISCUSSION

A. CB Parkway Issue

[HN1]When interpreting the language of insurance
policies, Texas courts apply what is referred to as the
"eight corners" rule. The court must look only to the four
corners of the most recent underlying petition and the
four corners of the insurance policy when determining an

insurer's duty to defend the insured in the underlying
case. Harken Expl. Co. v. Sphere Drake Ins. P.L.C., 261
F.3d 466, 472 (5th Cir. 2001); Nat'l Union Fire Ins. Co.
v. Merchants Fast Motor Lines, Inc., 939 S.W.2d 139,
141, 40 Tex. Sup. Ct. J. 353 (Tex. 1997). [**6]
[HN2]JAnN insurance company's duty to defend is broader
than the duty to indemnify; so if no duty to defend exists,
no duty to indemnify exists. _Am. Nat'l Ins. Co. v. Ryan,
274 F.3d 319, 324 (5th Cir. 2001).

In this case, Admiral urges that it has no duty to de-
fend CPI and its officers and directors in the CB Park-
way case because of the Policy's contract exclusion
clause. The clause states that no coverage exists for
claims "based upon, arising out of, directly or indirectly
resulting from or in consequence of, or in any way in-
volving any oral or written contract or agreement” unless
"such liability would have attached to the Insured in the
absence of the oral or written contract or agreement."” See
Admiral App. p. 23 (emphasis added). Admiral argues
that the CB Parkway case involves a written contract,
namely the lease for which CB Parkway agreed to take
stock as payment, and therefore the case should be ex-
empt from coverage under the contract exclusion provi-
sion. This argument fails for two reasons. First, Admi-
ral's interpretation of this contract exclusion provision is
overly broad. Its interpretation would exclude coverage
under the Policy for all [**7] stock fraud claims because
they all involve a contract for the sale of stock. Admiral
itself does not contest coverage for the Barnidge, Fioren-
tino, and Rosenthal cases, all of which allege stock fraud.
Admiral's interpretation of the contract exclusion provi-
sion would prevent coverage for misstatements by CPI's
directors and officers, which are clearly covered under
another provision the Policy. * Admiral's interpretation of
the contract exclusion clause contradicts its own admis-
sions and other provisions of the Policy. Because Admi-
ral's interpretation of the contract exclusion provision of
the Policy is overly broad, it fails.

3 See Admiral App. p. 18.

Second, Admiral's interpretation of the contract pro-
vision fails under the doctrine [*463] of ejusdem
generis * because the phrase upon which Admiral is rely-
ing "in any way involving" must be interpreted to be part
of the class or category that preceded it; therefore, the
phrase "in any way involving" must be read in a manner
consistent with the [**8] terms "based upon, arising out
of, directly or indirectly resulting from or in consequence
of" a contract - all terms indicating a causal relationship
between the contract and the claim. The CB Parkway
case is not based upon nor does it arise out of the lease
contract. Rather, the CB Parkway complaint alleges that
CP Parkway suffered harm when CPI and its officers and
directors made alleged misstatements and misrepresenta-
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tions regarding the future success of CPI in order to con-
vince CP Parkway to accept CPI stock instead of cash for
payment on the lease and security deposit. See Jossett's
Response App. 69-70. The breach of CPI's lease is im-
material to the securities fraud claim because the alleged
harm in the CB Parkway case occurred at the time the
agreement to accept stock instead of cash was made. The
lease contract did not cause the stock fraud claim, it sim-
ply provided the context in which the stock fraud took
place. Accordingly, Admiral is not entitled to judgment
as a matter of law that the Policy's contract exclusion
clause applies to the CB Parkway case, and summary
judgment on this claim is DENIED.

4 [HN3]The doctrine of ejusdem generis is "a
rule of contract construction that provides that, if
words of a specific meaning are followed by gen-
eral words, the general words are interpreted to
mean only the class or category framed by the
specific words." Hussong v. Schwan 's Sales En-
ters., Inc., 896 S.W.2d 320, 325 (Tex. App. -
Houston [1st Dist.] 1995, no writ).

[**9] B. Barnidge, Fiorentino, and Rosenthal Issue

The Court finds that Admiral cannot show as a mat-
ter of law the Barnidge, Fiorentino, and Rosenthal cases
should be treated as a single "claim” under the Policy.
The summary judgment record does not establish that all

the claims involved in the three cases arise out of the
same "Related Wrongful Acts", which the Policy defines
as acts "logically or causally connected by reason of any
common fact, circumstance, situation, transaction, casu-
alty, event or decision."” See Admiral App. p. 20. The
lawsuits contain different alleged misstatements, omis-
sions and promises that occurred on different days to
different individuals. See Admiral App. p. 81, 99, 112.
Because Admiral cannot show it is entitled to judgment
as a matter of law that the Barnidge, Fiorentino, and
Rosenthal cases should be treated as one single "claim"
under the Policy, summary judgment is not appropriate
for this claim.

111. CONCLUSION

Ultimately, Admiral fails to show that its claims that
the CB Parkway falls within the Policy's contract exclu-
sion provision and that the Barnidge, Fiorentino, and
Rosenthal cases should treated [**10] as one “claim" are
appropriate for judgment as a matter of law. Accord-
ingly, Admiral's Motion for Partial Summary Judgment
is DENIED.

SIGNED this 31 day of March, 2003.
David C. Godbey
United States District Judge
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SUBSEQUENT HISTORY:
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[***1] Reconsideration

PRIOR HISTORY:  Appeal from the Superior Court
of Maricopa County, Court of Appeals No. 1 CA-CIV
7644, Maricopa County Superior Court No. C-437261,
The Honorable Howard V. Peterson, Judge.

Opinion of the Court of Appeals, Division One,
Ariz. , P.2d (1986).

DISPOSITION: Vacated in Part.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendants, a doctor and
a medical facility, appealed from an order of the Superior
Court of Maricopa County, Court of Appeals (Arizona),
in which the court held that defendants' acts of negli-
gence constituted one occurrence and that defendants
breached their duty to cooperate.

OVERVIEW: Defendants entered into a settlement
agreement with decedent's survivors after the survivors
brought suit for medical malpractice. Plaintiff insurer
brought suit seeking a declaration that its liability was
limited to $ 99,000.00 under Ariz. Rev. Stat. § 20-
664(A)(1). The lower court held that defendants' negli-
gence constituted one occurrence and that defendants
breached their duty to cooperate by entering into a set-
tlement agreement after plaintiff declined to settle. De-
fendants appealed. The supreme court reversed. The su-
preme court held that the number of acts producing the
injuries rather than the number of injuries caused defined
the term occurrence as used in the policy. Because two
doctors committed separate acts of negligence producing
one injury, there were two occurrences in which plaintiff
was liable. Defendants were not bound by the coopera-
tion clause where plaintiff failed to settle the claim.

OUTCOME: The court vacated in part the order of the
court of appeals. The court affirmed the grant of partial
summary judgment in favor of the survivors and the case
was remanded for further proceedings.

CORE TERMS: occurrence, survivors, insured, doctor,
omission, cooperation, covered claim, insurer, settle-
ment, x-rays, summary judgment, coverage, breached,
causal, surgery, settlement agreement, cooperate, obli-
gated, causative, causally, insurance policy, insolvent
insurers, per occurrence, duty to indemnify, anticipatory,
shareholder, contractual, discovery, connected, patient

LexisNexis(R) Headnotes

Civil Procedure > Jurisdiction > Jurisdictional Sources
> Constitutional Sources

Civil Procedure > Jurisdiction > Subject Matter Juris-
diction > Jurisdiction Over Actions > General Overview
[HN1]The court has jurisdiction pursuant to Ariz. Const.
art. 6, 8 5(3), and Ariz. Rev. Stat. § 12-120.24.

Civil Procedure > Summary Judgment > Standards >
General Overview

[HN2]The court reviews the record in the light most fa-
vorable to the nonmoving party.

Insurance Law > Industry Regulation > Insurance
Guaranty Associations > Coverage

Insurance Law > Industry Regulation > Insurance
Guaranty Associations > Limits on Claims

Insurance Law > Malpractice Insurance > Number of
Claims



153 Ariz. 129, *; 735 P.2d 451, **;
1987 Ariz. LEXIS 152, ***; 64 A.L.R.4th 651

[HN3]The Arizona Property and Casualty Insurance
Guaranty Fund is liable for a maximum of $ 99,900 per
"covered claim.” Ariz. Rev. Stat. § 20-664(A)(1).

Insurance Law > Industry Regulation > Insurer Insol-
vency > General Overview

Insurance Law > Malpractice Insurance > Number of
Claims

[HN4]A "covered claim™ is a claim that would have been
covered by the insolvent insurer's policy. Ariz. Rev. Stat.

8 20-661(3).

Insurance Law > Claims & Contracts > Policy Inter-
pretation > General Overview

Insurance Law > Malpractice Insurance > Number of
Claims

[HN5]If an insurance policy uses "occurrence™ without
defining the term, the courts inquire whether there was
but one proximate, uninterrupted, and continuing cause
which resulted in all of the injuries and damages.

Insurance Law > Claims & Contracts > Policy Inter-
pretation > General Overview

[HN6]To determine the meaning of a clause which is
subject to different interpretations or constructions the
court must examine the purpose of the clause, public
policy considerations, and the transaction as a whole.

Insurance Law > Malpractice Insurance > Number of
Claims

[HN7]The number of acts producing injury or damage,
rather than the number of injuries caused, is the key on
which the definition of "occurrence™ turns.

Insurance Law > Malpractice Insurance > Number of
Claims

[HN8]Multiple acts causing a single injury will consti-
tute multiple occurrences, while a single act will consti-
tute a single occurrence even though it causes multiple
injuries or multiple episodes of injury.

Insurance Law > Claims & Contracts > Good Faith &
Fair Dealing > Payments

Insurance Law > General Liability Insurance > Obliga-
tions > Cooperation

Torts > Negligence > Duty > Affirmative Duty to Act >
Voluntary Assumption of Duty

[HN9]The guaranty law requires the insured to cooperate
with the Fund to the same extent they would have been

required to cooperate with the insurer. Ariz. Rev. Stat. §

20-667(A).

Insurance Law > General Liability Insurance > Obliga-
tions > Cooperation

[HN10]Ordinarily, an insured's breach of the cooperation
clause relieves a prejudiced insurer of liability under the

policy.

Insurance Law > General Liability Insurance > Obliga-
tions > Cooperation

Insurance Law > Malpractice Insurance > Settlements
[HN11]Insurance policies are governed by the basic con-
tract law principle that if one party to a contract breaches
the agreement, the other party is no longer obligated to
perform his or her contractual obligations.

Contracts Law > Types of Contracts > Express Con-
tracts

Insurance Law > General Liability Insurance > Obliga-
tions > Cooperation

Insurance Law > Malpractice Insurance > Settlements
[HN12]In purchasing an insurance company's express
agreement to pay covered claims, the insured is buying
security from financial loss which he may sustain from
claims against him.

Commercial Law (UCC) > Sales (Article 2) > Form,
Formation & Readjustment > General Overview
Contracts Law > Breach > Anticipatory Repudiation >
General Overview

Contracts Law > Contract Interpretation > General
Overview

[HN13]A party which repudiates its contract obligations
on the basis of an incorrect interpretation of a contract
has committed an anticipatory breach.

Contracts Law > Breach > Anticipatory Repudiation >
General Overview

Insurance Law > Claims & Contracts > Good Faith &
Fair Dealing > Duty to Defend

Torts > Transportation Torts > General Overview
[HN14]As a general matter, insurance carriers owe their
insureds three duties, two express and one implied.
These are the duties to indemnify, the duty to defend,
and the duty to treat settlement proposals with equal con-
sideration. Any breach, actual or anticipatory, of these
duties deprives the insured of the security that he has
purchased because the breach leaves him exposed to per-
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sonal judgment and damage which may not be covered
or may exceed the policy limits.

Insurance Law > Bad Faith & Extracontractual Liabil-
ity > Refusals to Defend

Insurance Law > General Liability Insurance > Obliga-
tions > Cooperation

Insurance Law > Malpractice Insurance > Settlements
[HN15]Once an insurer breaches any duty to its insured,
the insured is no longer fully bound by the cooperation
clause.

Contracts Law > Breach > Anticipatory Repudiation >
General Overview

Contracts Law > Types of Contracts > General Over-
view

Insurance Law > General Liability Insurance > Obliga-
tions > Cooperation

[HN16]JAn insurer's anticipatory repudiation eliminates
the insured's duty of cooperation so that the insured may
enter into any type of agreement or take any type of ac-
tion that may protect him from financial ruin.

Civil Procedure > Settlements > General Overview
Insurance Law > General Liability Insurance > Obliga-
tions > Cooperation

Insurance Law > Malpractice Insurance > Settlements
[HN17]The insurer's breach narrows the insured's obliga-
tions under the cooperation clause and permits him to
take reasonable steps to save himself.

Civil Procedure > Settlements > General Overview
Insurance Law > Malpractice Insurance > Settlements
[HN18]A settlement agreement containing a covenant
not to execute against the tortfeasor is not inherently
collusive or fraudulent.

COUNSEL.: Holloway & Thomas, P.C. by Benjamin C.
Thomas, Grant H. Goodman, Phoenix, for plaintiff-
appellant.
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for defendants-appellees.
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tion of this matter.

OPINION BY: FELDMAN

OPINION

[*131] [**453] Arizona Property and Casualty In-
surance Guaranty Fund (Fund) brought a declaratory
judgment action to limit its obligation to pay claims
against doctors whose professional liability insurance
carrier became insolvent. The court of appeals reversed
the trial court's grant of summary judgment in favor of
the doctors, limiting [***2] the Fund's liability to the
one claim it had already paid. Arizona Property &
Casualty Insurance Guaranty Fund v. Helme, 153 Ariz.
123, 735 P.2d 445 (Ct.App.1986). Defendants have
asked us to review that opinion pursuant to Rule 23
Ariz.R.Civ.App.P., 17A A.R.S. (Supp.1986). Because
the issue is a matter of first impression, we granted the
petition to correct an error of law regarding the Fund's
obligations.

[HN1]We have jurisdiction pursuant to Ariz. Const.
art. 6, § 5(3) and A.R.S. § 12-120.24.

FACTS

The trial court granted summary judgment in favor
of defendants. Therefore, [HN2]we view the record in
the light most favorable to the Fund. Farmers Insurance
Co. v. Vagnozzi, 138 Ariz. 443, 448, 675 P.2d 703, 708

(1983).

Linward A. Worsham became paralyzed and even-
tually died following an April 29, 1975 automobile acci-
dent. Alleging medical malpractice, his wife and chil-
dren (survivors) brought a wrongful death action against
numerous doctors and medical personnel. The complaint
did not specify the acts of alleged negligence, but during
discovery it became clear that the predominant theory of
recovery was based on the failure of those treating Wor-
sham to either [*132] [***3] [**454] examine his
spinal x-rays or react to his worsening condition. Ac-
cording to survivors, the x-rays showed a fracture dislo-
cation of Worsham's cervical vertebra, a condition
which, unrecognized, was left untreated and allegedly
caused Worsham's subsequent quadriplegia and resulting
death.

Dr. John A. Eisenbeiss and Neurological Surgeons,
P.C. (NSPC), the professional corporation of which
Eisenbeiss was a shareholder and employee, were among
the named defendants. Survivors' complaint alleged that
the negligence of Eisenbeiss and other unspecified NSPC
employees contributed to Worsham's death.

NSPC and its shareholders had purchased profes-
sional liability insurance coverage with Imperial Insur-
ance Company of California (Imperial). Under the Impe-
rial policies, NSPC and each of NSPC's employed doc-
tors were insured for up to $ 3 million coverage per "oc-
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currence.” Imperial, however, became insolvent in May
1975 and was unable to honor the claims. As a conse-
quence, the Fund, created by the state of Arizona in 1970
to pay claims of insolvent insurers, assumed Imperial’s
claim obligations. See A.R.S. 88 20-661 et seq. The
Fund, however, may pay no more than [***4] $ 99,900
on each "covered claim." A.R.S. § 20-664(A)(1). * A
"covered claim" is "an unpaid claim . . . which arises out
of and is within the coverage of an insurance policy"
issued by an insolvent insurer. A.R.S. § 20-661(3).

1 Renumbered A.R.S. § 20-667(B)
(Supp.1986). We use the former statutory desig-
nations throughout this opinion.

When the Fund becomes involved, it assumes all the
"rights, duties and obligations™” of the insolvent insurer.
A.R.S. § 20-664(A)(2). > Accordingly, when the Fund
received notice of survivors' lawsuit, it retained counsel
to defend Eisenbeiss and NSPC, thus fulfilling its obliga-
tion under the policy provision which required Imperial
to defend any suit against the insured. Discovery ensued.
During February 1980, survivors offered to discharge
Eisenbeiss, NSPC, and any other NSPC shareholders for
$ 99,900, the Fund's per claim liability limit. The Fund
declined this settlement offer.

2 Renumbered A.R.S. 8§ 20-667(C)
(Supp.1986).

[***5] As discovery continued, survivors learned
that Dr. William B. Helme, another NSPC employee and
shareholder, might also have been negligent in failing to
examine Worsham's x-rays. ® Survivors' attorneys be-
lieved that their failure to name Helme as a defendant
presented no obstacle to recovery because they believed
that survivors could recover from NSPC for Helme's
negligence under respondeat superior principles.

3 The parties argue over when survivors
learned of Helme's negligence and when they first
notified the Fund. We do not believe the timing
material to the legal issues involved in this ap-
peal.

Shortly before trial, survivors' attorneys notified the
Fund that they now were seeking to recover $ 199,800
for separate claims based on the separate acts of negli-
gence of the two doctors, Eisenbeiss and Helme. The
Fund took the position that its liability was limited to $
99,900 because (1) neither Helme nor NSPC could be
liable for Helme's negligence as he was not a named de-
fendant and the statute of limitations [***6] had run
against him, and, (2) even if NSPC could be held liable
for Helme's negligence, there had been only one "occur-
rence" under the Imperial policy and, therefore, survivors

could recover for only one "covered claim" under A.R.S.

8 20-664(A)(1).

In a March 18, 1981 letter, survivors' attorneys told
the Fund that they were willing to settle the suit against
Eisenbeiss, Helme, and NSPC for $ 137,500. The letter
also mentioned that the doctors had retained private
counsel and were discussing settlement possibilities with
survivors. The letter continued:

[The doctors] are concerned about per-
sonal exposure for sums in excess of the $
100,000 coverage you [the Fund] claim][s]
to have. They believe, and we believe,
that there is $ 200,000 in coverage. There
is some discussion (preliminary only) that
a stipulated judgment be [*133] [**455]
entered in the amount of $ 350,000 in ex-
change for a release of any personal liabil-
ity of Dr. Eisenbeiss or his group.

Once the Fund declined this settlement offer, Eisenbeiss,
Helme, and NSPC, on the advice of their personal attor-
ney, entered into a settlement agreement with survivors.
The doctors and the corporation [***7] allowed survi-
vors to obtain a judgment against them and NSPC for $
350,000 in exchange for the survivors' covenant not to
execute against the doctors or NSPC. This type of
agreement is commonly referred to as a "Damron” *
agreement. In addition, each doctor made certain stipu-
lations as to his own negligence, the number of individ-
ual negligent acts, and the number of separate occur-
rences under the Imperial policy.

4 See post 153 Ariz. at 137-38, 735 P.2d at 459-
60.

The Fund had declined an invitation to participate in
the settlement negotiations. In an affidavit, Robert H.
Renaud, the attorney hired by the Fund to defend Eisen-
beiss and NSPC, said that he was aware of the settlement
discussions, but did not desire to attend or to participate.

The Fund then paid $ 99,900 for the Eisenbeiss
claim and filed this action requesting a declaration that
its liability does not exceed that amount. The Fund
named Helme, NSPC, and survivors as defendants. ® In
its partial summary judgment motion, the Fund reiterated
[***8] the single claim argument and also contended
that it has no obligation to pay any amount exceeding $
99,900 because Helme and NSPC breached their express
contractual duty to cooperate by making the Damron
agreement. The parties raised other issues in the trial
court, but did not address them in their motions for
summary judgment.
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5  Only survivors have been represented in this
action.

Without explanation, the trial court granted survi-
vors' cross-motions for summary judgment on all counts.
The court of appeals reversed. The court agreed with
survivors that under established respondeat superior
principles NSPC could be held liable for Helme's negli-
gence, even if Helme was not named as a party. 153
Ariz. at 126-27, 735 P.2d at 448-49. However, the court
determined that the negligence of Eisenbeiss and Helme
was a "series of related omissions" that constituted only
one "occurrence” under the Imperial policy. Id. at 127-
28, 735 P.2d at 449-50. Although this holding meant that
the Fund was liable for $ 99,900 [***9] only, two mem-
bers of the court of appeals' panel also held that the Fund
was not obligated to pay the second claim because
Helme and NSPC had breached their duty to cooperate.
Id. at 127-28, 735 P.2d at 449-50.

Neither side has requested review of the court of ap-
peals' holding that survivors can recover from NSPC for
Helme's negligence even though Helme was not a named
defendant. We therefore accept that holding as the law
of the case ® and address only the following issues:

1. Were the negligent omissions of Eisenbeiss and
Helme one "occurrence” under the Imperial policy, thus
constituting only one "covered claim™ pursuant to A.R.S.
88 20-664(A)(1) and 20-661(3)?

2. Did Helme and NSPC breach the contractual duty
of cooperation by entering into the settlement agreement
with survivors?

6 NSPC was named as a party in the original
complaint. The complaint sought damages for
Eisenbeiss's act and for the negligence of other
NSPC employees. Thus NSPC is vicariously li-
able for the negligent acts of both Eisenbeiss and
Helme.

[***10] DISCUSSION
A. Number of "Covered Claims"

[HN3]The Fund is liable for a maximum of $ 99,900
per “covered claim." A.R.S. § 20-664(A)(1). [HN4]A
"covered claim™ is a claim that would have been covered
by the insolvent insurer's policy. A.R.S. 8§ 20-661(3).
Neither the statutes nor the insurance policy defines
"claim," but the parties agree that it means a third party's
assertion of a legal right against an insured. As the par-
ties and court of appeals recognized, the [*134]
[**456] issue becomes a matter of interpreting the in-
demnity provisions of the Imperial policy.

Imperial contracted to indemnify its insureds sepa-
rately up to the limit per occurrence for "each occur-

rence" in which an insured became legally obligated to
pay damages because of professional negligence. Under
A.R.S. 8§ 20-664(A)(1), that limit became $ 99,900 per
occurrence. The policy defines "occurrence” as "any in-
cident, act or omission, or series of related incidents,
acts or omissions resulting in injury . . . ." (emphasis
added). The court of appeals held that the Fund is liable
for only one covered claim (occurrence) because the
failure of Eisenbeiss and Helme to look at Worsham's x-
rays constituted [***11] a "series of related . . . omis-
sions." This is so, according to the court of appeals, be-
cause the wrongful death complaint "asserted only one
type of negligent conduct as it pertained to the continu-
ous and ongoing patient care performed by various par-
ties." 153 Ariz. at 127, 735 P.2d at 449. In addition, the
court found that the omissions of the two doctors were
"intimately related" and "identical." Id. at 127, 735 P.2d
at 449. The number of doctors involved is irrelevant,
according to the court. 1d. at 127, 735 P.2d at 449.

We disagree with the court of appeals' analysis.
First, the statement that the complaint "asserted only one
type of negligent conduct,” 153 Ariz. at 127, 735 P.2d at
449, is incorrect. The complaint did not specify those
acts upon which it was based, and information developed
during discovery supported various potential theories of
recovery. More importantly, we disagree with the court
of appeals' conclusion that the definition of "occurrence”
is "clear and unambiguous.” 153 Ariz. at 127, 735 P.2d at
449,

Ordinarily, [HN5]if an insurance policy uses "occur-
rence” without defining the term, the courts inquire
whether "™there was but one proximate, uninterrupted,
[***12] and continuing cause which resulted in all of
the injuries and damages.™ See American Indemnity Co.
v. McQuaig, 435 So.2d 414 (Fla.App.1983); Annot., 55
A.L.R.2d 1300 (1957 and Supp.1978); 8A J. APPLE-
MAN, INSURANCE LAW AND PRACTICE §
4891.25, at 16-19 (1981) (if a cause is interrupted or re-
placed by another cause, the chain of causation is broken
and more than one occurrence has taken place). The
Imperial policy definition of "occurrence" employs this
causal test (acts or omissions "resulting in injury") but
modifies it by using the phrase "series of related" acts or
omissions. Under the Imperial policy, a "series of re-
lated" causes of an injury merge to constitute only one
"occurrence."

Therefore, the question we must address is whether
the failures of the two doctors should be treated as one
"occurrence" because they constituted a "series of related
incidents, acts or omissions" which resulted in the pa-
tient's death. Neither the Imperial policy, the parties, nor
the court of appeals have defined the word "related" and
our research does not reveal any generally accepted legal
meaning; therefore, we will assume that the policy uses
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"related" in its commonly accepted dictionary [***13]
sense. Webster's dictionary defines the intransitive verb
"relate” as "show[ing] or establish[ing] a logical or
causal connection between.”" WEBSTER'S THIRD NEW
INTERNATIONAL DICTIONARY UNABRIDGED, at
1916 (1965). A "related" act or omission, therefore, is
one that has a logical or causal connection with another
act or omission.

We do not believe that the word "related" as used in
the policy can be equated with the phrase "logical con-
nection." Logic, like beauty, is in the eye of the beholder
and greatly depends upon the subjective mental process
of the reviewer. Incidents may be "logically related" for
a wide variety of indefinable reasons. Causal connection
depends, to a much greater extent, on objective facts in
the record. If we were compelled to equate "related”
with "logically connected,"” we would be compelled to
find the policy provision ambiguous, and for that reason
to find in favor of the claimant. Parks v. American
Casualty Co., 117 Ariz. 339, 341, 572 P.2d 801, 803
(1977). We have attempted to abandon this approach.
See Transamerica Insurance Group v. Meere, 143 Ariz.
351, 355, [*135]_ [**457]_694 P.2d 181, 185 (1984).

currence. The Fund reflected this concern in its briefs
when it argued that under survivors' interpretation, "[i]t
is foreseeable that each and every time any doctor saw or
examined a patient, such failure to accurately re-
diagnose the condition would constitute a separate occur-
rence." Limiting coverage for separate "occurrences" by
construing a series of causally connected acts or omis-
sions to be a single occurrence would address this con-
cern adequately.

The Fund also argues that there was only one "oc-
currence" because there was only one injury. The cases,
however, show that the humber of causative acts, and not
the number of injuries produced, determines the number
of "occurrences." See, e.g., St. Paul Fire & Marine In-
surance Co. v. [***16]__ Hawaiian Insurance & Guar-
anty Co., 2 Haw.App. 595, 596, 637 P.2d 1146, 1147
(1981) (separate claims made out each time doctors neg-
ligently administered anesthetic to patient-decedent -- all
causing a single result, death); McQuaig, supra (each of
three shotgun blasts fired by homeowner was a separate
"occurrence" although blasts only injured two people);
see also Maurice Pincoffs Co. v. St. Paul Fire & Marine
Insurance Co., 447 F.2d 204 (5th Cir.1971) (each of

We prefer, instead, [***14] [HNG6]to determine the
meaning of a clause which is subject to different inter-
pretations or constructions by examining the purpose of
the clause, public policy considerations, and the transac-
tion as a whole. Id.

The correlation between "series of related acts or
omissions" and "causation™ is apparent after examining
arguments made by claimants in other multiple-act cases
and the manner in which some courts have interpreted
similar words when not expressly defined in the policy.
See, e.g., Home Indemnity Co. v. City of Mobile, 749
F.2d 659 (11th Cir.1984) (200 homeowners argued that
"occurrence"” should be defined in terms of the resulting
damage to each of their properties -- court holds that
number of "occurrences” depends upon the number of
causative acts, not the number of injuries resulting);
Travelers Indemnity Co. v. New England Box Co., 102
N.H. 380, 157 A.2d 765, 767 (1960) (several parties tried
to collect "per accident” policy limits for damage to each
of their properties -- words held to refer to multiple
causes rather than multiple effects); Bacon v. Miller, 113
N.J. Super. 271, 273 A.2d 602 (1971) (plaintiff claimed
more than one "accident" when car involved [***15] in
collision careened into several pedestrians -- court re-
stricted recovery to limit for one accident). These cases
compel the conclusion that the number of causative acts
is the key to interpreting "per occurrence” clauses.

We think it clear that Imperial limited "occurrence”
by using the term "series of related incidents . . ." to pro-
tect itself from the contention that multiple, causally-
connected negligent acts constituted more than one oc-

eight sales of contaminated bird seed was a separate "oc-
currence" because each separate sale subjected the in-
sured to liability); St. Paul-Mercury Indemnity Co. v.
Rutland, 225 F.2d 689 (5th Cir.1955) (one "occurrence”
when 16 freight cars owned by 14 different owners de-
stroyed in a single accident); Home Indemnity Co., supra
(each discrete act or omission or series of acts or omis-
sions, by city which caused flooding is an "occurrence");
Colbert County Hospital Board v. Bellefonte Insurance
Co., 725 F.2d 651 (11th Cir.1984) (patient could recover
for three "claims" against hospital for three separate sur-
geries negligently performed by same doctor -- each sur-
gery allegedly producing separate injury). [***17]

Thus, we conclude that [HN7]the number of acts
producing injury or damage, rather than the number of
injuries caused, is the key on which the definition of "oc-
currence” turns. [HN8]Multiple acts causing a single
injury will constitute multiple occurrences, while a single
act will constitute a single occurrence even though it
causes multiple injuries or multiple episodes of injury. It
follows that Imperial's use of the word "related" in the
phrase "series of related acts" was meant to exclude
causally related acts from the rule that multiple causative
acts constitute multiple occurrences. Therefore, we hold
that the proper construction of Imperial's definition is
that [*136] [**458] even though there have been mul-
tiple causative acts, there will be a single "occurrence" if
the acts are causally related to each other as well as to
the final result. We now turn to the record to see if it
contains information from which a factfinder could infer
that the omissions of the two doctors were causally con-
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nected to each other and thus constituted only one "oc-
currence."

The record shows that Worsham's treating physician
requested Eisenbeiss to do a neurological consultation
after [***18] Worsham's April 29, 1975 accident.
Eisenbeiss either failed to review Worsham's x-rays or,
reviewing them, failed to recognize the problem, and
thus did not diagnose or report a fracture dislocation of
the spine. On May 1, 1975, Worsham's condition dete-
riorated and Helme, who was on call while Eisenbeiss
had the day off, performed emergency surgery. During a
1979 deposition, Helme stated that he had examined
Worsham's spinal x-rays before operating. In June 1982,
he admitted that he had not followed his usual practice
and had not looked at the x-rays before operating on
Worsham. Helme conceded that had he done so and seen
the fracture dislocation, he would have immobilized
Worsham during surgery. The surgery without immobili-
zation is alleged to have caused Worsham's spinal cord
injury, hastening his quadriplegia and resulting death.

In essence, therefore, survivors claim that both doc-
tors were negligent in failing to look at the x-rays in con-
nection with separate activities -- consultation and sur-
gery. Each of the diagnostic failures allegedly was a
cause of injury and contributed to the ultimate result --
death. The doctors' failures clearly were separate causal
acts of separate [***19] doctors on separate days. Noth-
ing in the record indicates that Eisenbeiss's conduct
caused Helme to fail to examine the x-rays. 7 Certainly,
on this record the finder of fact could not find a causal
connection. Accordingly, we find that the trial court did
not err in holding that the doctors' omissions constituted
two occurrences under the Imperial policy, and that sur-
vivors could recover for two "covered claims." We af-
firm the trial court's grant of partial summary judgment
in favor of survivors on this issue.

7  The Fund tries to establish a causal connec-
tion by arguing that the omissions were "related"”
because Helme would not have operated on Wor-
sham had it not been Eisenbeiss's day off. We
believe this argument stretches the concept of
causation to the point where every act is causally
connected to every subsequent event. See W.
PROSSER & W. KEETON, THE LAW OF
TORTS § 41, at 264 (5th ed. 1984).

C. Breach of Duty of Cooperation

The Fund contends that if the doctors' omissions did
give rise [***20] to two "covered claims," its obligation
to pay survivors on the second claim has been discharged
by the doctors' collusion and breaches of the express duty
of cooperation and implied duty of good faith. The Im-
perial policy contains a standard cooperation clause: the

insured "shall not, except at his own cost, voluntarily
make any payment, assume any obligation, or incur any
expense.” [HN9]The guaranty law required Helme and
NSPC to cooperate with the Fund to the same extent they
would have been required to cooperate with Imperial.
A.R.S. § 20-667(A). ® Helme and NSPC breached this
duty to cooperate, according to the Fund, and "were ob-
viously willing to say anything necessary to save their
personal backsides." The Fund contends that Helme and
NSPC "set it up" by entering into an unauthorized set-
tlement and by creating "an alleged ‘claim' so that both
groups could profit at the expense of public funds." ®

8 Renumbered A.R.S. 8§ 20-672(A)
(Supp.1986).

9 We are puzzled by the allusion to public
funds. The Fund is created by assessment against
insurers and is a cost of doing business. No tax
funds are involved. See A.R.S. 88 20-662 and
20-666 (Supp.1986).

[***21] A cooperation clause such as Imperial's is
used to protect the insurer's right to a fair adjudication of
the insured's liability and to prevent collusion between
the insured and the injured person. 8 J. APPLEMAN,
supra § 4771, at 213 (1981). [HN10]Ordinarily, an in-
sured's breach of the cooperation clause relieves a preju-
diced insurer [*137] [**459] of liability under the pol-
icy. Globe Indemnity Co. v. Blomfield, 115 Ariz. 5, 8,
562 P.2d 1372, 1375 (App.1977); 8 J. APPLEMAN,
supra 8 4772, at 215. [HNZ11]Insurance policies, how-
ever, are governed by the basic contract law principle
that if one party to a contract breaches the agreement, the
other party is no longer obligated to perform his or her
contractual obligations. A. WINDT, INSURANCE
CLAIMS AND DISPUTES: REPRESENTATION OF
INSURANCE COMPANIES AND INSUREDS § 3.10,
at 97 (1982); 8 J. APPLEMAN, supra 8§ 4786, at 316.
Throughout this litigation, survivors have claimed that
the doctors were justified in settling the claims against
them because the Fund had breached the material obliga-
tions of the insurance contract first. Survivors suggest
that the Fund "abandoned" its insureds by breaching both
its express duties [***22] to defend and indemnify, and
its implied duty of good faith. Because we find as a mat-
ter of law that the Fund anticipatorily repudiated its duty
to indemnify, we need not address the other breaches
raised by survivors.

The insurance policy expressly obligated Imperial to
indemnify Helme and NSPC (for its vicarious liability
for Helme's acts) against all sums they became legally
obligated to pay as damages because of injury arising out
of Helme's professional malpractice. This duty is the
most fundamental of an insurer's obligations. A.
WINDT, supra § 6.01, at 225. [HN12]In purchasing an
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insurance company's express agreement to pay covered
claims, the insured is buying "security from financial
loss which he may sustain from claims against him . . . ."
Rawlings v. Apodaca, 151 Ariz. 149, 154, 726 P.2d 565,

570 (1986).

The Fund interpreted the statutes and the Imperial
policy as obligating it to pay a maximum of $ 99,900, no
matter what amount of damages were found at trial. The
Fund admits that it told its insureds that it would pay
only one covered claim. This contraction of coverage
was based on the Fund's erroneous interpretation of the
policy's "occurrence™ definition. [***23] We recently
stated that [HN13]a party which repudiates its contract
obligations on the basis of an incorrect interpretation of a
contract has committed an anticipatory breach. Snow v.
Western Savings & Loan Association, 152 Ariz. 27, 33-
34, 730 P.2d 204, 210-11 (1986). The Fund, therefore,
anticipatorily breached its contractual and statutory obli-
gations as a matter of law.

[HN14]As a general matter, insurance carriers owe
their insureds three duties, two express and one implied.
These are the duties to indemnify, the duty to defend,
and the duty to treat settlement proposals with equal con-
sideration. See generally A. WINDT, supra § 4.01 to §
6.37, at 100-297. Any breach, actual or anticipatory, of
these duties deprives the insured of the security that he
has purchased because the breach leaves him exposed to
personal judgment and damage which may not be cov-
ered or may exceed the policy limits. Accordingly, when
such a breach occurs, the insured is generally held to be
freed from his obligations under the cooperation clause.
Damron v. Sledge, 105 Ariz. 151, 460 P.2d 997 (1969);
State Farm Mutual Automobile Insurance Co. v. Paynter,

him.... Theinsurer's [*138] [**460]
breach so narrows the policyholder's duty
of cooperation that the self-protective
[settlement] does not violate it.

Critz, 230 Cal.App.2d at 801-02, 41 Cal.Rptr. at 408-09.
[***25]

We do not hold that the [HN16]insurer's anticipatory
repudiation eliminates the insured's duty of cooperation
so that the insured may enter into any type of agreement
or take any type of action that may protect him from fi-
nancial ruin. We hold only that once the insurer commits
an anticipatory breach of its policy obligations, the in-
sured need not wait for the sword to fall and financial
disaster to overtake. [HN17]The insurer's breach nar-
rows the insured's obligations under the cooperation
clause and permits him to take reasonable steps to save
himself. Among those steps is making a reasonable set-
tlement with the claimant. So long as that settlement
agreement is neither fraudulent, collusive, nor otherwise
against public policy, the insured has not breached the
cooperation clause.

[HN18]Damron agreements are not inherently collu-
sive or fraudulent. Paynter, 122 Ariz. at 201, 593 P.2d at
951; Miller v. Shugart, 316 N.W.2d 729, 734
(Minn.1982). The insureds did not breach their duty of
cooperation merely by entering into the Damron agree-
ment to protect themselves after the Fund denied the full
extent of its potential financial responsibility, thus aban-
doning its duty to indemnify [***26] and to fairly con-
sider settlement proposals. See Communale v. Traders &
General Insurance Co., 50 Cal.2d 654, 328 P.2d 198

122 Ariz. 198, 593 P.2d 948 (App.1979); [***24] A.
WINDT, supra 8§ 3.10 to 3.11, at 97-99.

Although the insurers in Damron and Paynter
breached by refusing to defend, the principle of those
cases remains the same: [HN15]once an insurer breaches
any duty to its insured, the insured is no longer fully
bound by the cooperation clause. Accord 7C J. AP-
PLEMAN, supra § 4714; A. WINDT, supra § 3.10, at 97
and § 4.09, at 120. No other rule is sensible. The in-
sured exposed by his insurer "to the sharp thrust of per-
sonal liability . . . need not indulge in financial maso-
chism ... ." Damron, 105 Ariz. at 153, 460 P.2d at 999,
quoting Critz v. Farmers Insurance Group, 230
Cal.App.2d 788, 801, 41 Cal. Rptr. 401, 408 (1964).

Whatever may be [the insured's] obliga-
tion to the carrier, it does not demand that
he bare his breast to the continued danger
of personal liability. By [settling], he at-
tempts only to shield himself from the
danger to which the company has exposed

(1958). The court of appeals erred in holding that the
making of the Damron agreement, without more, was a
breach of the cooperation clause. The parties have not
argued, and this opinion does not reach, any issue regard-
ing the extent to which the stipulations which form part
of the settlement agreement are binding upon the insurer.

This case must be remanded for a factual determina-
tion of issues not resolved by the partial summary judg-
ment. These include the question of whether Helme and
NSPC fraudulently misreported Helme's treatment of
Worsham.

CONCLUSION

Survivors may recover for two covered claims be-
cause the doctors' negligent omissions constituted two
"occurrences” under the Imperial policy. The Fund is not
discharged from paying on the Helme claim because its
insureds entered into a Damron agreement; once the
Fund anticipatorily repudiated its duty to indemnify the
doctors for two claims, the doctors were free to protect
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their assets by entering into a reasonable settlement The decision of the court of appeals is vacated in

agreement. part. The [***27] trial court's grant of partial summary
judgment in favor of survivors is affirmed and the case is
remanded for proceedings consistent with this opinion.
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County of San Francisco, No. 875397, Thomas Kongs-
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ting under assignment by the Chairperson of the
Judicial Council.

DISPOSITION: The judgment of the Court of Appeal
is reversed with directions to remand this action to the
trial court with instructions to enter judgment in favor of
appellant Lawyers' Mutual.

CASE SUMMARY:

PROCEDURAL POSTURE: Appeal from a decision
of the California Court of Appeal that affirmed the
judgment of the trial court in a legal malpractice action
awarding appellee monies under a professional malprac-
tice policy issued by appellant.

OVERVIEW: Appellee brought an action alleging ap-
pellant's insured committed acts of legal malpractice.
The liability insurance policy at bar contained a provi-
sion limiting the amount of coverage for individual
claims, as well as a provision providing that the per-
claim limitation would apply to claims arising from re-
lated acts. The appeals court affirmed the trial court's
judgment that the insured had committed two acts of
legal malpractice, each giving rise to separate claims
under the policy, and that the two claims were not related
within the meaning of the policy. On appeal, the state
Supreme Court reversed. The court held that appellee
had a single injury, and thus, a single cause of action
under the policy. The court also held that even if appellee
had separate claims under the policy, such claims were
subject to the per-claim limitation because the claims
arose out of related acts.

OUTCOME: In reversing the appeals court, the court
held that appellee had only a single policy claim because

only a single injury occurred. The court also held that
even if appellee's claims were separate, they would be
subject to the policy's per-claim limitation because the
claims arose out of related acts.

CORE TERMS: omission, coverage, occurrence, single
claim, insured, ambiguity, insurer, ambiguous, insurance
policy, italics, cause of action, causally, mutual, malprac-
tice, mechanic's lien, contractor's, logical, claims arising,
causal connections, per-claim, separate claims, owed,
failure to file, present case, multiple claims, deductible,
stop notice, single act, single injury, tax returns

LexisNexis(R) Headnotes

Governments > Courts > Judicial Precedents
Governments > Local Governments > Claims By &
Against

[HN1]California has consistently applied the primary
rights theory, under which the invasion of one primary
right gives rise to a single cause of action.

Civil Procedure > Pleading & Practice > General Over-
view

[HN2]A cause of action is based upon the harm suffered,
as opposed to a particular theory asserted by a litigant.
Even where there are multiple legal theories upon which
recovery might be predicated, one injury gives rise to
only one claim for relief.

Civil Procedure > Pleading & Practice > General Over-
view

Civil Procedure > Remedies > General Overview
[HN3]JA cause of action distinguishable from the remedy
and the relief sought, for a plaintiff may frequently be
entitled to several species of remedy for the enforcement
of a single right.
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Insurance Law > Claims & Contracts > General Over-
view

[HN4]When there is a single cause of multiple injuries
(or a number of causes that result in a greater number of
injuries), courts often look to the cause rather than the
injuries in determining the amount of insurance cover-
age. In such a case, the result is a finding of only one
claim, i.e., the court looks to the single cause rather than
to the multiple injuries.

Insurance Law > Claims & Contracts > Premiums >
General Overview

[HN5]In an appropriate case, the absence of an insurance
policy definition, though perhaps not dispositive, might
weigh, even strongly, in favor of finding an ambiguity,
for example, when the term in question has no generally
accepted meaning outside the context of the policy itself.
The absence from a policy of a definition of a word or
phrase does not by itself, however, necessarily create an
ambiguity.

Contracts Law > Contract Interpretation > General
Overview

Governments > Legislation > Interpretation
[HN6]Under statutory rules of contract interpretation, the
mutual intention of the parties at the time a contract is
formed governs interpretation. Cal. Civ. Code, § 1636.
Such intent is to be inferred, if possible, solely from the
written provisions of the contract. Cal. Civ. Code §
1639. The clear and explicit meaning of these provisions,
interpreted in their ordinary and popular sense, governs
unless used by the parties in a technical sense or a special
meaning is given to them by usage. Cal. Civ. Code §
1644. Such rules control judicial interpretation. Cal. Civ.
Code § 1638.

Contracts Law > Contract Interpretation > General
Overview

Contracts Law > Defenses > Ambiguity & Mistake >
General Overview

Contracts Law > Formation > Ambiguity & Mistake >
General Overview

[HN7]An insurance policy provision is ambiguous when
it is capable of two or more constructions, both of which
are reasonable. Courts will not adopt a strained or absurd
interpretation in order to create an ambiguity where none
exists. Language in an insurance contract must be con-
strued in the context of the instrument as a whole and can
not be found to be ambiguous in the abstract. There can-
not be an ambiguity per se, that is, ambiguity unrelated
to an application.

Criminal Law & Procedure > Criminal Offenses > Ve-
hicular Crimes > License Violations > General Over-
view

Insurance Law > Claims & Contracts > Policy Inter-
pretation > Ambiguous Terms > General Overview
[HN8]Multiple or broad meanings relating to an insur-
ance policy provision do not necessarily create ambigu-

ity.

Insurance Law > Claims & Contracts > General Over-
view

[HN9]Even if there have been multiple causative acts,
there will be a single occurrence for insurance coverage
purposes if the acts are causally related to each other as
well as to the final result.

Insurance Law > Claims & Contracts > Policy Inter-
pretation > Ordinary & Usual Meanings

[HN10]The term "related" in an insurance policy is
commonly understood and used encompasses both logi-
cal and causal connections. Restricting the word to only
causal connections improperly limits the word to less
than its general meaning. "Related"” is a broad word, but
it is not therefore a necessarily ambiguous word.

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

A general contractor brought a professional malprac-
tice action against its attorney based on the attorney's
having failed to serve a stop notice on a project's con-
struction lenders and having failed to file a complaint to
foreclose a mechanic's lien. These omissions resulted in
the contractor's being unable to collect the amount it was
owed on the project. The attorney's professional liability
insurance policy contained a provision limiting coverage
to a maximum of $ 250,000 "for each claim™ and further
provided that two or more claims arising out of a single
act or a series of related acts were to be treated as a sin-
gle claim. Pursuant to a stipulation, the attorney was
dismissed from the action, and his insurer was designated
as the defendant. The trial court determined that the at-
torney had committed two acts of legal malpractice that
were not related under the terms of the policy. Thus, the
court awarded the contractor $ 169,000 in addition to the
$ 250,000 the insurer had already paid the contractor
under the stipulation. (Superior Court of the City and
County of San Francisco, No. 875397, Thomas Kongs-
gaard, Judge. *) The Court of Appeal, First Dist., Div.
Three, No. A049722, affirmed, determining that each of
the errors gave rise to a separate claim under the policy,
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and that the two claims were not "related" within the
meaning of the policy.

* Retired judge of the Napa Superior Court sit-
ting under assignment by the Chairperson of the
Judicial Council.

The Supreme Court reversed the judgment of the
Court of Appeal with directions to remand the action to
the trial court with instructions to enter judgment in favor
of the insurer. The court held that the attorney's two
omissions constituted a single claim under the policy. It
held that when a single client seeks to recover from a
single attorney alleged damages based on a single debt
collection matter for which the attorney was retained,
there is a single claim under the attorney's professional
liability policy. The court further held that, even assum-
ing that the two omissions resulted in separate claims,
they were subject to the policy provision requiring that
claims arising out of a single act or a series related acts
be treated as a single claim. The policy's failure to define
the term "related" did not by itself render the term am-
biguous. That term, as it is commonly understood and
used, encompasses both logical and causal connections.
The court held that the attorney's two errors were "re-
lated" in that they arose out of the same transaction,
arose as to the same client, were committed by the same
attorney, and resulted in the same injury, loss of the debt.
No objectively reasonable insured could have expected
that he or she would be entitled to coverage for two
claims under the policy. (Opinion by Baxter, J., with
Lucas, C. J., Mosk, Panelli, Arabian and George, JJ.,
concurring. Separate concurring opinion by Kennard, J.)

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEAD-
NOTES
Classified to California Digest of Official Reports

(1a) (1b) Insurance Contracts and Coverage § 80--
Risks Covered by Liability Insurance--Per-claim
Limitation--Legal Malpractice--Number of Claims. --
In a malpractice action against an attorney by a general
contractor arising from defendant's failure to serve a stop
notice on a project's construction lenders and his failure
to file a complaint to foreclose a mechanic's lien, which
omissions resulted in the contractor's inability to collect
the amount it was owed on the project, the trial court
erred in determining that the two omissions gave rise to
two separate claims, each of which was subject to the $
250,000 per claim limit of defendant's malpractice pol-
icy. Foreclosure of the mechanic's lien and the serving of
a timely stop notice on the lenders were merely different
remedies for the same nonpayment. When a single client
seeks to recover from a single attorney alleged damages

based on a single debt collection matter for which the
attorney was retained, there is a single claim under the
attorney's professional liability policy. Although a per-
occurrence limitation is generally determined on the ba-
sis of the number of occurrences (i.e., causes), rather
than the number of injuries, in the present circumstances
the respective foci of "occurrence” and "claims-made"
policies were different. (Disapproving Beaumont-Gribin-
Von Dyl Management Co. v. California Union Ins. Co.
(1976) 63 Cal.App.3d 617 [134 Cal.Rptr. 25], to the ex-
tent it can be read to suggest that under such circum-
stances, the type of policy--"claims-made™ or "occur-
rence"--is not significant.)

(2) Actions and Special Proceedings § 6--Existence of
Right of Action--Primary Rights Theory: Words,
Phrases, and Maxims--Cause of Action--Pleading
Count. --California applies the primary rights theory,
under which the invasion of one primary right gives rise
to a single cause of action. The cause of action is based
upon the harm suffered, as opposed to the particular the-
ory asserted by the litigant. Even where there are multi-
ple legal theories upon which recovery might be predi-
cated, one injury gives rise to only one claim for relief.
The concept of a "cause of action™ is not the same as that
of pleading "counts,” which are merely ways of stating
the same cause of action differently, although the two
terms are often used imprecisely and indiscriminately.

[See 4 Witkin, Cal. Procedure (3d ed. 1985) Plead-
ing, § 23]

(3a) (3b) Insurance Contracts and Coverage § 80--
Risks Covered by Liability Insurance--Related-claims
Limitation--Legal Malpractice. --An attorney's failure
to serve a stop notice on a project's construction lenders
and his failure to file a complaint to foreclose a me-
chanic's lien, which omissions resulted in the contractor's
inability to collect the amount it was owed on the project,
were subject to the provision of the attorney's malprac-
tice policy requiring that claims arising out of a single
act or a series of related acts be treated as a single claim,
and thus were subject to the policy's $ 250,000 per claim
limitation, even assuming that each omission were
viewed as giving rise to a separate claim. The policy's
failure to define the term "related" did not by itself ren-
der the term ambiguous. That term, as it is commonly
understood and used, encompasses both logical and
causal connections. The attorney's two errors were "re-
lated” in that they arose out of the same transaction,
arose as to the same client, were committed by the same
attorney, and resulted in the same injury, loss of the debt.
No objectively reasonable insured could have expected
that he or she would be entitled to coverage for two
claims under the policy.
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(4) Insurance Contracts and Coverage § 10--Rules in
Aid of Interpretation of Contracts--Ambiguities. --An
insurance policy provision is ambiguous when it is capa-
ble of two or more constructions both of which are rea-
sonable. Courts will not adopt a strained or absurd inter-
pretation in order to create an ambiguity where none
exists.

(5) Contracts § 30--Construction and Interpretation--
Ambiguities--In the Abstract. --Language in a contract
must be construed in the context of that instrument as a
whole, and in the circumstances of that case, and cannot
be found to be ambiguous in the abstract. There cannot
be an ambiguity per se, i.e., an ambiguity unrelated to an
application.
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OPINION BY: BAXTER, J.

OPINION

[*857] [**1264] [***692] A general contractor
was owed money for its work on a construction project.
The attorney who had been representing the contractor in
connection with the project recorded a mechanic's lien
but thereafter failed to serve a stop notice on the project's
construction lenders and failed to file a complaint to
foreclose the mechanic's lien. As a result of the attor-
ney's omissions, the contractor was unable to collect the
amount it was owed.

The contractor then commenced this action against
its attorney. The attorney's professional liability insur-
ance policy contains a provision limiting coverage to a
maximum of $ 250,000 "for each claim" and further pro-
vides that, "Two or more claims arising out of a single

act, error or omission or a series of related acts, errors or
omissions shall be treated as a single claim."

The narrow issue before us is one of first impres-
sion. Does the policy's $ 250,000 per claim limit apply
to the attorney's two omissions? We hold the limitation
applies for two independent reasons: (1) The contractor's
suit against its former attorney is a single claim within
the meaning of the [*858] insurance policy's definition
of "claim." (2) Even if the contractor's action could be
viewed as comprising two claims within the policy defi-
nition, those claims must be treated as a single claim
under the policy's provision limiting coverage for claims
arising out of a series of related acts, errors, or omis-
sions.

FACTS

The facts are few and undisputed. Respondent Bay
Cities Paving & Grading, Inc. (Bay Cities), a licensed
general contractor, retained Attorney Robert Curotto to
represent Bay Cities in connection with construction
work it was performing. Bay Cities completed its work
on the project but was unable to collect a substantial por-
tion of the amount it was owed. Curotto filed a me-
chanic's lien on Bay Cities' behalf. Curotto, however,
did not serve a stop notice on the project's construction
lenders. Nor did he timely seek to foreclose the me-
chanic's lien.

Bay Cities sued Curotto for legal malpractice, alleg-
ing that he had been negligent in failing to serve a stop
notice and in failing to foreclose the mechanic's lien.
Curotto tendered the defense of the action to his profes-
sional liability insurance carrier, appellant Lawyers' Mu-
tual Insurance Company (Lawyers' Mutual).

Curotto, Bay Cities, and Lawyers' Mutual stipulated
as follows: Coverage under the Lawyers' Mutual policy
issued to Curotto was limited to $ 250,000 per claim and
an annual aggregate of $ 750,000. Bay Cities contended
it was asserting two separate claims within the meaning
of the policy and that the limit of coverage was therefore
$ 500,000. Lawyers' Mutual contended that only one
claim was being asserted. Lawyers' Mutual would pay
Bay Cities $ 250,000, and the parties would try before
the court the issue of whether two claims were [**1265]
[***693] being asserted within the meaning of the pol-
icy. If the court found there was only one claim, Bay
Cities' recovery would be limited to the $ 250,000 stipu-
lated payment. If the court found there were two claims,
Bay Cities could recover additional damages up to a
maximum of $ 187,000. Pursuant to the stipulation,
Curotto was dismissed from the action, and Lawyers'
Mutual was designated as the defendant.

The trial court ruled that Curotto had committed two
acts of legal malpractice that were not related under the
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terms of the policy: (1) the failure to file a stop notice,
and (2) the failure to file a timely action to foreclose the
mechanic's lien. Bay Cities was awarded $ 169,000 in
addition to the $ 250,000 already paid under the stipula-
tion.

Lawyers' Mutual appealed. The Court of Appeal af-
firmed, holding that: (1) each of Curotto's two errors
gave rise to a separate claim under the [*859] policy,
and (2) the two claims are not "related" within the mean-
ing of the policy.

DISCUSSION
I. MEANING OF "CLAIM" UNDER THE POLICY

The attorney's liability policy states, " 'Claim' when-
ever used in this policy means a demand, including ser-
vice of suit or institution of arbitration proceedings, for
money against the insured.” (Italics added.) By any rea-
sonable understanding, Bay Cities' suit against Curotto is
a demand for money. Bay Cities does not contend oth-
erwise. Rather, the dispute is centered on the policy's
"Limits of Liability" section. It states, "The liability of
the company under subsection 1 of the section of this
policy entitled 'The Coverage' for each claim First Made
Against the Insured During the Policy Period shall not
exceed the amount stated in the Declarations for ‘each
claim....'" (Italics added.) (1a) Bay Cities contends it is
asserting two separate claims, each of which is subject to
the per-claim limit of $ 250,000, because each of
Curotto's two omissions resulted in a separate injury to
Bay Cities. Lawyers' Mutual contends there is a single
claim. The parties have stipulated that the pertinent por-
tion of the policy is paragraph 3 of the policy's "Limits of
Liability" section. It states: "The inclusion herein of
more than one Insured or the making of claims or the
bringing of suits by more than one person or organization
shall not operate to increase the Company's limit of li-
ability. Two or more claims arising out of a single act,
error or omission or a series of related acts, errors or
omissions shall be treated as a single claim.”" (ltalics
added.) As we shall explain, Lawyers' Mutual has the
better view. Bay Cities has a single claim under the pol-

icy.

In concluding two claims are presented, the Court of
Appeal rejected Lawyers' Mutual's argument there is
only one claim because there is only one lawsuit. The
court's premise was that, "There are two distinct causes
of action and the fact that they are included within one
lawsuit should not be the deciding factor." We agree with
the Court of Appeal's view that including multiple claims
within a single action does not render them a single
claim. That conclusion, however, begs the question of
whether there is more than one claim in the first instance.
The Court of Appeal erred on that threshold question by
starting with the underlying premise that Bay Cities was

asserting two causes of action. We do not suggest that
the number of claims is determined by rules of pleading.
A correct understanding, however, of the nature of a
"cause of action™ does shed light on the question before
us.

[*860] (2) (1b) Bay Cities was not asserting two
causes of action. Bay Cities had a single injury and thus
a single cause of action against its attorney. *
[HN1]"California has consistently applied the 'primary
rights' theory, under which the invasion of one primary
right gives rise to a single cause of action." ( Slater v.
Blackwood, supra, 15 Cal.3d 791, 795; [**1266]
[***694] Big Boy Drilling Corp. v. Rankin (1931) 213
Cal. 646, 649 [3 P.2d 13]; 4 Witkin, Cal. Procedure (3d
ed. 1985) Pleading, § 23, pp. 66-67.) Bay Cities had one
primary right--the right to be free of negligence by its
attorney in connection with the particular debt collection
for which he was retained. He allegedly breached that
right in two ways, but it nevertheless remained a single
right.

1 Apparently, the Court of Appeal confused the
concept of a "cause of action" with that of plead-
ing "counts," which are merely ways of stating
the same cause of action differently. We have
previously noted that the two terms are often used
imprecisely and indiscriminately. ( Slater v.
Blackwood (1975) 15 Cal.3d 791, 796 [126
Cal.Rptr. 225, 543 P.2d 593].)

Similarly, [HN2]"[T]he 'cause of action' is based
upon the harm suffered, as opposed to the particular the-
ory asserted by the litigant. Even where there are
multiple legal theories upon which recovery might be
predicated, one injury gives rise to only one claim for
relief." ( Slater v. Blackwood, supra, 15 Cal.3d 791, 795,
italics added.) Bay Cities suffered a single injury as a
result of its attorney's omissions--the inability to collect
the amount owed to Bay Cities for its work on the con-
struction project.

In Big Boy Drilling Corp. v. Rankin, supra, 213 Cal.
646, 649, we considered the concept of a "cause of ac-
tion" in connection with a contractor's efforts (through its
assignee) to recover money owed for work done on real
property. "Whether plaintiff accomplishes this purpose
by the foreclosure of mechanics' liens or by way of a
personal judgment, or both, is immaterial. Both demands
having arisen out of the same transaction, there is but one
cause of action with two forms of relief. The seeking of
different kinds of relief does not establish different
causes of action. . . . [HN3]The 'cause of action' is to be
distinguished from the ‘'remedy' and the 'relief' sought,
for a plaintiff may frequently be entitled to several spe-
cies of remedy for the enforcement of a single right." (
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Big Boy Drilling Corp. v. Rankin, supra, 213 Cal. 646,
649 [citations omitted].)

The reasoning as to proper pleading, though not con-
trolling, is illustrative in the present case. Bay Cities
contends it had two sources of payment of its construc-
tion work: (1) foreclosure of the mechanic's lien, and (2)
serving a timely stop notice on the project's construction
lenders. These two procedures, however, arose from the
same transaction--Bay Cities' work on the project--and
were merely different remedies for nonpayment of the
amount [*861] owed to Bay Cities. Thus, Bay Cities
had a single right--the right to payment for its construc-
tion. The loss of that right as a result of the attorney's
two omissions resulted in a single injury.

We find it difficult to imagine how the loss of or
damage to a single right could give rise to more than one
claim under an attorney's professional liability policy.
We need not speculate, however, as to whether or how
such an unusual circumstance might arise because the
least that can be said is that--when, as in this case, a sin-
gle client seeks to recover from a single attorney alleged
damages based on a single debt collection matter for
which the attorney was retained--there is a single claim
under the attorney's professional liability insurance pol-
icy.

Other factors, primarily the policy language and
context, lead to the same conclusion. As noted above,
the relevant policy language states that, "The inclusion
herein of more than one Insured or the making of claims
or the bringing of suits by more than one person or or-
ganization shall not operate to increase the Company's
limit of liability. Two or more claims arising out of a
single act, error or omission . . . shall be treated as a sin-
gle claim."” Under this language, if an attorney's single
error harmed two clients and gave each of them a sepa-
rate claim, those two claims would be treated as a single
claim under the policy's limitation of liability. It would
be anomalous to limit liability in that circumstance but to
disregard the limitation when, as in this case, a single
client suffers a single injury as a result of multiple errors.

Under Bay Cities' view, the greater the number of an
attorney's negligent acts, the greater the number of
claims under the policy, even if all the acts cause only a
single injury. Such a rule would have the plainly unde-
sired result of providing the attorney who has made one
error with an incentive to then make as many additional
[**1267] [***695] errors and omissions as possible, so
as to increase the amount of insurance coverage.

Moreover, allowing a client to assert multiple claims
under the policy would create a serious potential of
prejudice to the attorney and to other clients. The pro-
fessional liability policy in this case, like most such poli-
cies, has two independent coverage limitations. One is

the per-claim limitation. The other is an aggregate limi-
tation that applies regardless of the number of claims
submitted during the policy period. If a particular client
could obtain increased coverage by creating multiple
claims for a single injury, less coverage would remain
for other clients with claims against the attorney. That
result could prejudice those clients. Conversely, the at-
torney could also [*862] be prejudiced because of an
increased risk that the attorney's personal, noninsurance
assets would have to be used to pay those clients' claims.

The multiplication of claims could prejudice the at-
torney in another material respect. This and other pro-
fessional liability policies contain a "deductible,” that is,
a requirement that the insured bear a portion of the liabil-
ity "[w]ith respect to each claim.” (Italics added.) The
amount of the deductible can be significant. If a client
could assert multiple claims based on a single injury, the
attorney would be responsible for multiple deductibles,
corresponding to the number of claims. Indeed, in some
cases, insurers have contended that multiple claims were
being presented, so as to increase the amount of the in-
sured's deductible and thereby decrease the amount owed
by the insurer. ( Combined Communications Corp. V.
Seabord Sur. Co. (9th Cir. 1981) 641 F.2d 743, 744.)
Such result is obviously not favorable to the insured. It
also works to the disadvantage of the insured's client
because the insurer is responsible for a smaller portion of
the damages, and the client must therefore attempt to
obtain satisfaction from the attorney's other assets. ?
Courts have generally rejected insurers' attempts to apply
multiple deductibles to single claims or related claims by
third parties against insureds. ( Beaumont-Gribin-Von
Dyl Management Co. v. California Union Ins. Co. (1976)
63 Cal.App.3d 617 [134 Cal.Rptr. 25]; Haerens v. Com-
mercial Cas. Ins. Co. (1955) 130 Cal.App.2d Supp. 892
[279 P.2d 211]; see generally Annot., Liability Insur-
ance: What Is "Claim™ Under Deductibility-Per-Claim
Clause (1988) 60 A.L.R.4th 983, 987.) By parity of rea-
soning, the artificial multiplication of claims should not
result in increased coverage. To construe a policy provi-
sion narrowly so as to find only one claim and thus limit
the deductible, but to construe the same language expan-
sively so as to find multiple claims and thereby increase
coverage, would be a result- oriented approach we de-
cline to follow.

2 At first blush, it might seem odd for an insurer
to contend that a particular case presents multiple
claims because doing so could increase the
amount of coverage. Whether an insurer would
choose to do so would depend on the facts of
each case, but, as prior cases illustrate, a finding
of multiple claims can benefit the insurer and dis-
advantage the insured and the client. For exam-
ple, assume that a client obtains a judgment for $
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25,000 in damages against the attorney, the per
claim limitation is $ 100,000, and the per claim
deductible is $ 5,000. If there is only one claim,
the client is entitled to receive $ 25,000--$ 20,000
from the carrier and $ 5,000 from the attorney.
If, however, the case is construed as presenting
two claims, the client remains entitled to the same
amount, $ 25,000, but the insurer is obligated
only to pay $ 15,000, and the attorney is respon-
sible for twice as much, $ 10,000. As explained
above, this result works against both the insured
and the client.

Bay Cities contends, "[I]t is almost the universal
rule that in analyzing coverage issues, the courts look to
the number of causes of damage as opposed to the num-
ber of injuries sustained.” Such a principle is often
stated. [*863] ( Michigan Chemical Corp. v. American
Home Assur. Co. (6th Cir. 1984) 728 F.2d 374, 379.) Its
application and effect, however, do not support Bay Cit-
ies. [HN4]When there is a single cause of multiple inju-
ries (or a number of causes that result in a greater num-
ber of injuries), courts often look to the cause rather than
the injuries in determining the amount of insurance cov-
erage. In such a case, the result is a finding of only one
claim, i.e., the court looks to the single cause rather than
to the multiple injuries. Under Bay [**1268] [***696]
Cities' view, the converse of this rule should apply so
that, when there are multiple causes of a single injury,
the number of causes should determine the number of
insurance claims. In other words, Bay Cities proposes
we convert a principle that generally limits coverage into
one that expands coverage. We decline to do so, at least
in the circumstances before us.

The rule proposed by Bay Cities would have little
logical or practical consistency and would be unwork-
able. For example, assume a policy with a $ 250,000
per-claim limitation, and that the client retains the attor-
ney, as in the present case, to collect a debt of $ 1 million
from a third party. The attorney commits a single error
that results in loss of the debt. The client has been dam-
aged in the amount of $ 1 million, and under Bay Cities'
view, is limited to recovery of $ 250,000 because there
was a single cause of the injury. If, however, a different
client (or even the same client) lost a debt in the same
amount ($ 1 million) because the attorney committed
three errors, the recovery would be $ 750,000 (three er-
rors times $ 250,000). The point is obvious. Under Bay
Cities' rule, clients with the same injuries in the same
amount would receive different recoveries based solely
on the fortuity of how many errors the attorney commits.

A brief review of the primary cases on which Bay
Cities relies further demonstrates why Bay Cities' pro-
posed rule does not apply in this case. In Michigan
Chemical Corp. v. American Home Assur. Co., supra,

728 F.2d 374, a chemical manufacturer, which produced
both a livestock feed supplement and a toxic flame retar-
dant, had erroneously shipped the flame retardant rather
than the feed supplement to a feed distributor. (Appar-
ently the bags were mislabelled.) The distributor mixed
the toxin with regular feed and sold the resulting product
to farmers. Thousands of head of livestock became ill
and had to be destroyed. The farmers filed suit. The
manufacturer contended that each action against it con-
stituted a separate "occurrence"” under its liability insur-
ance policies. The insurers contended there was only
one occurrence, the accidental shipment of the wrong
chemical. Applying Illinois law, the court agreed with
the insurer, explaining, "[T]he number of occurrences
must be determined by examining the cause of the prop-
erty damage, i.e., the misshipment or misshipments of
PBB [the toxin]." ( Id., at [*864]_p. 382.) The court re-
manded the action to the trial court to determine the
number of misshipments.

Similarly, in Home Indem. Co. v. City of Mobile
(11th Cir. 1984) 749 F.2d 659, more than 200 claims
were filed against a city for flood damages incurred dur-
ing 3 rainstorms. The claimant property owners alleged
the city had been negligent in its planning, construction,
and operation of its water drainage system. The city
contended each claim against it constituted a single oc-
currence in applying its insurance policy's per- occur-
rence limitation. The insurer contended each storm was
a separate cause of the damage and that there were only
three occurrences. Applying Alabama law, the court
agreed with the insurer that the number of causes, not the
number of injuries, was determinative and that each dis-
crete act or series of acts causing damage was a separate
occurrence under the policy. (1d., at p. 663.) *

3 In the third case cited by Bay Cities on this
point, the dispute was between two insurers for
an attorney, one which had issued an "occur-
rence” policy, and the other which had subse-
quently issued a "claims-made" policy. The
question was which insurer was liable for the
claim against the attorney. There was no issue as
to the amount of coverage, and the court ex-
plained that the "cause v. injury" test, advocated
by Bay Cities, did not apply. ( American Home
Assur. Co. v. Dykema, Gossett, et al. (7th Cir.
1987) 811 F.2d 1077, 1084.) The case is thus in-
apposite and provides no support for Bay Cities.

Michigan Chemical Corp. v. American Home As-
sur. Co., supra, 728 F.2d 374, and Home Indem. Co. v.
City of Mobile, supra, 749 F.2d 659, illustrate why Bay
Cities' proposed rule does not properly apply in this case.
First and foremost, those cases were decided under "oc-
currence” polices rather than "claims-made" policies.
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Bay Cities asserts without analysis that the type of policy
should make no difference in [**1269] [***697] our
analysis. Not so. The language of the occurrence poli-
cies at issue in those cases was significantly different
from the relevant provision in this case. * Indeed, after
noting the general rule that a per-occurrence limitation is
determined on the basis of the number of occurrences,
i.e., the number of causes, rather than on the number of
injuries, the Michigan Chemical court, supra, 728 F.2d
374, explained: "The definitions of 'occurrence' in the
present insurance policies reflect this approach. First,
these provisions in essence refer to an ‘accident’ which
results in injury during the policy period. The language
makes the accident constituting the occurrence logically
distinct from the injuries which later take place. Second,
the insurance policies under review afford coverage on
an 'occurrence' rather than on a ‘claim’ basis. The use of
the former term ‘indicates [*865] that the polic[ies
were] not intended to gauge coverage on the basis of
individual accidents giving rise to claims, but rather on
the underlying circumstances which resulted in the
claim[s] for damages.' " ( Id., at p. 379, italics added and
bracketed material in original, quoting Champion Inter-
national Corp. v. Continental Casualty Co. (2d Cir.
1976) 546 F.2d 502, 505-506.) We agree that the respec-
tive foci of "occurrence” and “claims-made™ policies are
different in the present context. ®

4 For example, one of the policies in Michigan
Chemical Corp. v. American Home Assur. Co.,
supra, 728 F.2d 374, stated: "The term 'Occur-
rence' wherever used herein shall mean an acci-
dent or a happening or event or a continuous or
repeated exposure to conditions which unexpect-
edly and unintentionally results in personal in-
jury, property damage or advertising liability
during the policy period.” ( Id., at p. 378, italics
in original.) The other policy contained substan-
tially identical language. (Ibid.)

5 In Beaumont-Gribin-Von Dyl Management
Co. v. California Union Ins. Co., supra, 63
Cal.App.3d 617, the court decided that claims as-
serted by multiple third parties against a property
management company constituted a single claim
for purposes of computing the amount of the de-
ductible under the company professional liability
policy. Although this result is consistent with our
view in this case, Bay Cities nevertheless cites
the decision for its statement that, "[T]he label,
whether ‘claims made' or 'occurrence,’ applied to
an insurance policy is of little aid in its interpreta-
tion." (1d., at p. 624.) In the context of the ques-
tion before that court, the observation may have
been accurate. As explained in one of the cases
cited by Bay Cities, however, the two types of

policies are notably different in some respects,
most importantly, the period for which they pro-
vide coverage. ( Chamberlin v. Smith (1977) 72
Cal.App.3d 835, 845, fn. 5 [140 Cal.Rptr. 493].)
Otherwise, there would be no need for or use of
both types of policies. Depending on the ques-
tion before a court, the type of policy--"claims-
made" or "occurrence"--can be significant to the
outcome. To the extent that it suggests other-
wise, we disapprove of the statement in
Beaumont-Gribin-Von Dyl Management Co. V.
California Union Ins. Co., supra, 63 Cal.App.3d
617, 624.

Bay Cities also relies on Transamerica Ins. Co. v.
Keown (D.N.J. 1978) 451 F.Supp. 397, in which an at-
torney acting as the trustee of an estate had been found
liable to its beneficiaries for having breached the trust
agreement by investing in real estate. The beneficiaries
contended each year the attorney held the real estate gave
rise to a separate claim. His insurer contended there was
a single claim. The court agreed and noted that other
decisions had been based on "whether the court focuses
on cause or effect.”" ( Id., at p. 403.) The Keown court
then explained there was a single cause in that case.
Based on that alone, Bay Cities cites the decision as sup-
porting the "cause v. injury” test it espouses. Bay Cities
reads too much into Keown. Properly understood, it sup-
ports our view. The Keown court, like us, looked to the
injury. "The effect is also singular; one piece of real
estate lost value to the detriment of a single estate.”
(Ibid.) The same logic applies here. To paraphrase Ke-
own, "The effect is singular; one debt was lost to the det-
riment of one client.”

As shown, the cases on which Bay Cities relies are
largely distinguishable because they were decided under
different policy language (in most cases, "occurrence"
policies), different states' approaches to insurance policy
construction, and different fact situations. Moreover, the
"cause" approach resulted in a restriction of coverage,
not the expansion Bay Cities seeks.

[*866] [**1270] [***698] For all the foregoing
reasons, we hold that Bay Cities has a single claim
against its attorney within the meaning of the profes-
sional liability insurance policy issued by Lawyers' Mu-
tual.

[l. "RELATED" ACTS, ERRORS, AND OMISSIONS

In light of its conclusion that there were two claims
under the policy, the dispositive issue before the Court of
Appeal then became whether they were "related” under
the policy. Perhaps for that reason, most of the Court of
Appeal's opinion dealt with the meaning of "related” as a
policy term. Similarly, the parties' briefs in this court
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also emphasize that issue. We therefore address that

question as well.

(3a) Even if we were to view each of the attorney's
two omissions as giving rise to a separate claim by Bay
Cities, the per-claim limitation nevertheless would apply.
The policy states, "Two or more claims arising out of a
single act, error or omission or a series of related acts,
errors or omissions shall be treated as a single claim."”
(Italics added.) The Court of Appeal deemed the term
"related" to be ambiguous, construed it to mean only
errors that are causally related to one another, and con-
cluded this provision does not apply because neither of
the attorney's two errors caused the other error. As we
shall explain, the Court of Appeal's analysis and conclu-
sion are flawed in several respects.

The Court of Appeal assumed an ambiguity merely
because, ". . . no definition was provided [in the policy]
for the term 'related,’ " and reasoned that "The lack of
definition [of 'related’] allows for ambiguity with respect
to the 'Limits of Liability' clause." The absence from the
policy of a definition of the term "related" does not by
itself render the term ambiguous. We recently rejected
the view that the lack of a policy definition necessarily
creates ambiguity. ( Bank of the West v. Superior Court
(1992) 2 Cal.4th 1254, 1264- 1265 [10 Cal.Rptr.2d 538,

phrase does not by itself, however, necessarily create an
ambiguity.

The proper and settled approach is more refined.
[HN6]"Under statutory rules of contract interpretation,
the mutual intention of the parties at the time the contract
is formed governs interpretation. ( Civ. Code, § 1636.)
Such intent is to be inferred, if possible, solely from the
written provisions of the contract. (ld., § 1639.) The
‘clear and explicit' meaning of these provisions, inter-
preted in their 'ordinary and popular sense,' unless 'used
by the parties in a technical sense or a special meaning is
given to them by usage' (id., 8§ 1644) controls judicial
interpretation. (ld., 8 1638.)" ( AIU Ins. Co. v. Superior
Court (1990) 51 Cal.3d 807, 821-822 [274 Cal.Rptr. 820,
799 P.2d 1253]; Reserve Insurance Co. v. Pisciotta
(1982) 30 Cal.3d 800, 807 [180 Cal.Rptr. 628, 640 P.2d
764].) [**1271] [***699] This reliance on common
understanding of language is bedrock.

Equally important are the requirements of reason-
ableness and context.

(4) [HNT7]First, "An insurance policy provision is am-
biguous when it is capable of two or more constructions
both of which are reasonable.” ( Suarez v. Life Ins. Co.
of North America (1988) 206 Cal.App.3d 1396, 1402

833 P.2d 545]; see also Castro v. Fireman's Fund Ameri-

[254 Cal.Rptr. 377], italics added.) "Courts will not

can Life Ins. Co. (1988) 206 Cal.App.3d 1114, 1120 [253
Cal.Rptr. 833].) Indeed, any rule that rigidly presumed
ambiguity from the absence of a definition would be
illogical and unworkable. To avoid the ambiguity per-
ceived by the Court of Appeal, an insurer would have to
define every word in its policy, the defining words would
themselves then have to be defined, their defining words
would have to be defined, and the process would con-
tinue to replicate itself until the result became so cum-
bersome as to create impenetrable ambiguity. The pre-
sent case illustrates the problem. The insurer contends
that "related” means a logical connection, rather than
only a causal connection as held by the Court of Appeal.
Under the Court of [*867] Appeal's view, the insurer's
position could prevail only if it had defined or somehow
qualified "related,” that is, by using the words "logically
related," rather than the unqualified term “related." Of
course, the addition of the word "logically" would not
remove the ambiguity unless the word "logically" were
itself defined in the policy. Every definition would re-
quire a further definition. We reject such a result.
[HN5]Of course, in an appropriate case, the absence of a
policy definition, though perhaps not dispositive, might
weigh, even strongly, in favor of finding an ambiguity,
for example, when the term in question has no generally
accepted meaning outside the context of the policy itself.
The absence from a policy of a definition of a word or

adopt a strained or absurd interpretation in order to create
an ambiguity where none exists." ( Reserve Insurance
Co. v. Pisciotta, supra, 30 Cal.3d 800, 807.)

(5) Second, "[L]anguage in a contract must be construed
in the context of that instrument as a whole, and in the
circumstances of that case, and cannot be found to be
ambiguous in the abstract.”" ( Bank of the West v. Supe-
rior Court, supra, 2 Cal.4th 1254, 1265, original italics,
quoting Producers Dairy Delivery Co. v. Sentry Ins. Co.
(1986) 41 Cal.3d 903, 916, fn. 7 [226 Cal.Rptr. 558, 718
P.2d 920].) "There cannot be an ambiguity per se, i.e. an
ambiguity unrelated to an application.” ( California State
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1986)
177 Cal.App.3d 855, 859, fn. 1 [223 Cal.Rptr. 246].)

(3b) Applying the foregoing principles in this case,
the first question is whether the term "related" is am-
biguous as to the specific issue in this case, [*868] that
is, the question of whether the per-claim limitation ap-
plies. "Related" is a commonly used word with a broad
meaning that encompasses a myriad of relationships. For
example, a leading legal dictionary defines "related” to
mean “standing in relation; connected; allied; akin."
(Black's Law Dict. (6th ed. 1990) p. 1288, col. 1.) Simi-
larly, a legal thesaurus lists many synonyms for "re-
lated." (Burton, Legal Thesaurus (1980) p. 925, col. 2.)
In a coverage case (not involving a claim limitation), the
court observed that "related" can denote a causal connec-
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tion as well as the "notion of similarity.” ( O'Doan v.
Insurance Co. of North America (1966) 243 Cal.App.2d
71, 78 [52 Cal.Rptr. 184, 33 A.L.R.3d 684].)

Although "related” is broad enough to encompass
both logical as well as causal relationships, the Court of
Appeal incorrectly found an inherent ambiguity.
[HN8]Multiple or broad meanings do not necessarily
create ambiguity. For example, assume that an insurance
policy excluded coverage for any claim arising from the
operation of a "motor vehicle." Obviously, a "motor ve-
hicle" could be either an automobile or a truck, but that
does not mean it must be only one or the other, rather
than both. Likewise here, the fact that "related" can en-
compass a wide variety of relationships does not neces-
sarily render the word ambiguous. To the contrary, a
word with a broad meaning or multiple meanings may be
used for that very reason--its breadth--to achieve a broad
purpose. We need not, however, belabor the question of
whether "related" is ambiguous in the abstract or in some
hypothetical circumstance. That is not the question.

The proper question is whether the word is ambigu-
ous in the context of this policy and the circumstances of
this case. ( Bank of the West v. Superior Court, supra, 2

only to causally related acts, the related-acts limitation
would be duplicative of the per-claim limitation.

Moreover, the "causally related” test ignores the na-
ture of the injury. For example, assume an attorney
makes two separate omissions during a trial. The attor-
ney fails to object to the admission of an otherwise in-
admissible document submitted by the opponent and also
fails to produce a key witness on behalf of the client.
Each error independently leads to an adverse judgment
against the client. Under Bay Cities' analysis, however,
there are two claims because neither error caused the
other error. If, however, the two claims were causally
related, there would be only one claim under the policy.
We are not persuaded. Regardless of whether the two
errors are independent or causally related, the injury to
the client is the same--the adverse judgment. Moreover,
when two or more errors lead to the same injury, they
are--for that very reason--"related" under any fair and
reasonable meaning of the word.

The only attorney malpractice case on which the
Court of Appeal relied is largely inapposite and unper-
suasive in any event. Estate of Logan v. Northwestern
Nat. Cas. (1988) 144 Wis.2d 318 [424 N.W.2d 179] in-

Cal.4th 1254, 1265.) The provision will shift between
clarity and ambiguity with changes in the event at hand."
( O'Doan v. Insurance Co. of North America, supra, 243
Cal.App.2d 71, 77.) The linchpin of Bay Cities' argument
is that "related" is ambiguous because it could have ei-
ther a broad meaning, for example, meaning all services
rendered by the attorney in connection with this particu-
lar matter, or, alternatively, a narrower meaning, that is,
only those acts by the attorney that are causally related.
The precise and narrow question is thus whether "re-
lated" in an attorney's professional liability insurance
policy is ambiguous because the word is reasonably sus-
ceptible to both of these meanings.

We find no ambiguity because the construction of
"related" advocated by Bay Cities is not reasonable. If
an attorney's error causes one or more other errors, the
result is a chain of causation that leads to an injury, that
is, a single claim. One of the decisions on which Bay
Cities relies [**1272]  [***700] makes this very
[*869] point. [HN9]"[E]ven though there have been
multiple causative acts, there will be a single 'occurrence’
if the acts are causally related to each other as well as to
the final result." ( Ariz. Prop. & Cas. Ins. Guar. Fund v.
Helme (1987) 153 Ariz. 129, 136 [735 P.2d 451, 458, 64

volved no issue as to the amount of coverage or a per
claim limitation. The underlying malpractice suit against
the attorney arose out of his failure to file inheritance and
estate tax returns for a decedent's estate and negligence
in connection with other matters for the estate. The court
held that his professional liability insurance policy pro-
vided no coverage for failure to file the inheritance and
estate tax returns because he was aware when he applied
for the policy that he had breached his professional duty
as to the tax returns. ( 1d., at p. 326 [424 N.W.2d at p.
181].) After having failed to file the tax returns, the at-
torney misplaced them, and he contended this error was a
separate act for which he should be covered. The court
squarely rejected this contention, holding that the attor-
ney's ". . . initial failure to file and his subsequent mis-
placement of the tax returns are 'a series of related acts'
which must be treated as a single claim." (1d., at p. 344
[424 N.W.2d at p. 188].) The court [*870] noted that, if
the attorney had not failed to file the tax returns, he
would not have been in a position later to misplace them.
The court did not, however, suggest that one error had
caused the other.

In a brief paragraph, the Logan court, supra, 144
Wis.2d 318 [424 N.W.2d 179], also concluded that other

A.L.R.4th 651], italics omitted.) A single claim is, of
course, subject to the per-claim limitation of the policy.
Similarly, if the chain of causally related events some-
how led to two claims (a result difficult to imagine), they
would be treated as a single claim under Bay Cities' view
of "related", and would be subject to the per- claim limi-
tation. Thus, if the related-acts limitation were applied

negligent acts in connection with the estate were not re-
lated to the failure to file the tax returns. The court's
reasoning is not entirely clear: "[T]he claim arising out of
[the attorney's] negligence in failing to file timely the tax
returns and the claims arising out of [his] alleged negli-
gence in failing to file timely the fiduciary returns, to
process the auction check, to close the estate, or to man-
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age the cash assets of the estate are not a series of related
acts which must be treated as one claim. The duties en-
compassed in the above claims would have arisen not-
withstanding [the attorney's] failure to file the state tax
returns in a timely matter.” ( Id., at p. 345 [424 N.W.2d
at p. 189].) Based on this passage, Bay Cities contends
the Logan court adopted the causally related test advo-
cated by Bay Cities for applying the per-claim limitation.
This reads far too much into the decision. It had nothing
to do with a per-claim limitation, and the court never
explicitly referred to or discussed a causally related test.
At most, the decision might be read to suggest that each
of the acts of alleged negligence was a breach of a sepa-
rate duty. We need not [**1273] [***701] decide
whether we would agree with the Wisconsin court on the
facts of that case, i.e., an estate taxation matter. More-
over, each of the attorney's errors apparently caused
separate, identifiable monetary damage to the estate.
That fact alone distinguishes Logan from the present
case, in which the attorney's two errors related to the
same debt he was retained to collect. Finally, to the ex-
tent the decision might be read broadly (probably more
broadly than the court intended) to suggest that every
breach of duty in connection with a particular matter
necessarily gives rise to a separate insurance claim, we
simply disagree. (See discussion at pp. 859-866, ante.)
In short, Logan provides scant, if any, support for Bay
Cities.

The other decision on which the Court of Appeal re-
lied is more apposite but nevertheless unpersuasive. In
Ariz. Prop. & Cas. Ins. Guar. Fund v. Helme, supra, 735
P.2d 451 (Helme), a state guaranty fund sought to limit
its liability for claims against two physicians insured by
an insolvent carrier. (For purposes of the coverage ac-
tion, the fund was subject to the same rights and defenses
as the insurer would have been under the policy.) Over a
period of time, the two doctors had treated a patient who
deteriorated and died. His survivors sued the doctors,
alleging that they had repeatedly failed to examine the
patient's X-rays or react to his worsening condition. The
fund contended the doctors' alleged negligence consti-
tuted a single occurrence [*871] under their profes-
sional liability policy. (The policy was an "occurrence"
policy, rather than a "claims-made" policy as in the pre-
sent case.) The policy defined "occurrence" as being
"any incident, act or omission, or series of related inci-
dents, acts or omissions resulting in injury . . .." (Id., at p.
456, italics added, original italics deleted.) The question
was whether the various failures of the doctors consti-
tuted a series of "related incidents, acts or omissions" and
thus only one occurrence. The court first acknowledged
that "related" can mean either a logical or a causal con-
nection. The court concluded, however, that "logic"” is a
subjective notion, that "causation" is more objective, and
therefore that the policy term "related" should be limited

to occurrences with a causal connection. (Id., at pp. 456-
457.)

For the reasons we have already discussed, we re-
spectfully disagree with the Helme court, supra, 735 P.2d
451. Nor are we persuaded a "causal connection™ is nec-
essarily more precise than a "logical connection,” espe-
cially in view of the multiple and imprecise meanings of
causation. ( Mitchell v. Gonzales (1991) 54 Cal.3d 1041,
1050-1054 [1 Cal.Rptr.2d 913, 819 P.2d 872] [noting the
widespread confusion over causation].) More important,
our function is not to redraft a policy term merely so that
it might be more precise and easier for us to apply.

To support its contention that "related” must mean
"causally” related, Bay Cities notes several cases for the
proposition that the number of claims is generally deter-
mined by the number of causes rather than the number of
injuries. This point seems more properly directed to the
issue of whether there was one claim or two in the first
instance, and we have discussed some of those decisions
in connection with that point, explaining why they are
either inapposite or unpersuasive. (See discussion at pp.
862-866, ante.) As important, however, those cases did
not present any issue as to whether claims or occurrences
were related. Thus, even in those cases which might be
read as holding that the number of causes determines the
number of claims or occurrences, those courts did not
decide, or even discuss, whether the claims could be "re-
lated" under language like that in the policy before us. (
Eureka Federal S & L v. Amer. Cas. Co. of Reading (9th
Cir. 1989) 873 F.2d 229; Okada v. MGIC Indem. Corp.
(9th Cir. 1986) 823 F.2d 276; Pioneer Nat. Title Ins. Co.
v. Andrews (5th Cir. 1981) 652 F.2d 439; North River
Ins. Co. v. Huff (D.Kan. 1985) 628 F.Supp. 1129; St.
Paul Fire & Marine Ins. Co. v. Hawaiian Ins. & Guar.
Co. (1981) 2 Hawaii App. 595 [637 P.2d 1146]; Hyer v.
Inter-Insurance Exchange, etc. (1926) 77 Cal.App. 343

[246 P. 1055].)

[**1274] [***702] Several of these decisions are
also distinguishable for reasons other than the absence of
any discussion of the meaning of "related.” For example,
[*872] three of the cases arose out of errors and omis-
sions of the officers and directors of savings and loan
associations that resulted in the associations' insolvency,
and the question was whether various acts and omissions
leading to the insolvency constituted multiple losses or,
alternatively, whether the insolvency itself was the sole
loss. The facts of those cases and the nature of the inju-
ries were not similar to the facts of the present case. (
Eureka Federal S & L v. Amer. Cas. Co. of Reading,
supra, 873 F.2d 229; Okada v. MGIC Indem. Corp., Su-
pra, 823 F.2d 276; North River Ins. Co. v. Huff, supra,
628 F.Supp. 1129.) Moreover, the holdings of those
cases are not as broad as Bay Cities suggests. As one
court explained, "We thus hold that the mere existence of
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an aggressive loan policy is insufficient as a matter of
law to transform disparate acts and omissions by five
directors in connection with issuance of loans to over
200 unrelated borrowers into a single loss. We do not
foreclose the possibility, however, that loans to separate
borrowers may be aggregated as a single loss in an ap-
propriate fact situation." ( Eureka Federal S & L v.
Amer. Cas. Co. of Reading, supra, 873 F.2d 229, 235.)
Unlike Eureka, the present case does not have five de-
fendants committing multiple errors in unrelated loan
transactions that injured two hundred clients. We have
one defendant, one client, and one injury.

Far more apposite and persuasive is the decision in
Gregory v. Home Ins. Co. (7th Cir. 1989) 876 F.2d 602
(Gregory), in which an attorney's liability policy con-
tained a provision like that in the present case: "Two or
more claims arising out of a single act, error, or omission
or personal injury or a series of related acts, errors, omis-
sions or personal injuries shall be treated as a single
claim." ( 1d., at p. 604, italics omitted.) In connection
with the marketing of a videotape investment program,
the attorney drafted a "production service agreement"
and promissory note for his client, the broker of the
videotapes. The attorney also drafted a tax and security
opinion letter that his client distributed to prospective
buyers of the videotapes. The letter stated that the tapes
were not securities that needed to be registered with the
Securities and Exchange Commission and that buyers of
the tapes would obtain certain tax advantages. The tax
and securities advice proved to be incorrect and resulted
in actions against the attorney by the investors and by his
client.

The Gregory court, supra, 876 F.2d 602, acknowl-
edged and agreed with the observation in Helme, supra,
735 P.2d 451, that "related" can mean both causal and
logical connections. "However, we don't think the rule
requiring insurance policies to be construed against the
party who chose the language requires such a drastic
restriction of the natural scope of the definition of the
word 'related' [to mean only a causal connection]. . . .
At some point, of [*873] course, a logical connection
may be too tenuous reasonably to be called a relation-
ship, and the rule of restrictive reading of broad language
would come into play." ( Gregory, supra, 876 F.2d 602,
606, fn. omitted.) Having rejected the causally related
test, the Gregory court held that claims against the attor-
ney by his client and by the class of investors were a
single claim because they "comfortably fit within the
commonly accepted definition of the concept [of 're-
lated]." (1d., at p. 606; see also Home Ins. Co. v. Wiener
(N.D.11l. 1989) 716 F.Supp. 10, 11 (holding that inde-
pendent errors committed by two attorneys in a firm gave
rise to a single claim by the client).)

We agree with the court in Gregory, supra, 876 F.2d
602, [HN10]that the term "related" as it is commonly
understood and used encompasses both logical and
causal connections. Restricting the word to only causal
connections improperly limits the word to less than its
general meaning. "Related" is a broad word, but it is not
therefore a necessarily ambiguous word. We hold that,
as used in this policy and in these circumstances, "re-
lated" is not ambiguous and is not limited only to caus-
ally related acts.

[**1275] [***703] We do not suggest, however,
that, in determining the amount of coverage, the term
"related" would encompass every conceivable logical
relationship. At some point, a relationship between two
claims, though perhaps "logical,” might be so attenuated
or unusual that an objectively reasonable insured could
not have expected they would be treated as a single claim
under the policy. In the present case, there is no attenua-
tion or surprise to the insured. The two errors by the at-
torney are "related" in multiple respects. They arose out
of the same specific transaction, the collection of a single
debt. They arose as to the same client. They were com-
mitted by the same attorney. They resulted in the same
injury, loss of the debt. No objectively reasonable in-
sured under this policy could have expected that he
would be entitled to coverage for two claims under the

policy.
DISPOSITION

The judgment of the Court of Appeal is reversed
with directions to remand this action to the trial court
with instructions to enter judgment in favor of appellant
Lawyers' Mutual.

Lucas, C. J. Mosk, J. Panelli, J., Arabian, J., and
George, J., concurred.

CONCUR BY: KENNARD, J.

CONCUR

I concur in the judgment. In my view, however,
much of the discussion in the majority opinion is unnec-
essary. As | shall explain, the majority interjects a doc-
trine of civil pleading into an insurance dispute that has
nothing to do with pleading. Moreover, the majority
reaches out to [*874] decide an issue concerning the
scope of "related" acts or omissions under an insurance
contract that is superfluous to a resolution of the narrow
dispute in this case, and decides the issue in unnecessar-
ily broad terms.

This is an insurance case. The question here is
whether, when an attorney commits two separate acts of
negligence in the same matter that preclude his client's
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right to recover a single sum against either of two other
parties, on either of two legal theories, the attorney's
malpractice insurer is liable for only one claim under the
policy, or is liable for two claims. The majority deter-
mines that under these circumstances the insurer can be
liable for only one claim. | agree with the result, but not
the reasoning, of the majority opinion.

The majority analyzes the question of whether one
or two claims were made under the insurance policy in
this case in terms of the "primary rights" doctrine. This
doctrine concerns pleadings filed in court. But a claim
made under an insurance policy is not the same as a
pleading filed in court. Instead, the determination of
rights under an insurance policy is a question of contract
law. ( Mid-Century Ins. Co. v. Bash (1989) 211

series of related acts, errors or omissions shall be treated
as a single claim." " (Maj. opn., ante, at p. 866, italics
omitted.) The policy does not define the term "related."

Bay Cities argues that the term "related” is ambigu-
ous because it could have a broad meaning--all acts or
omissions related in some way--or a narrow meaning of
causally related. Because the term is not defined in the
policy, Bay Cities argues it should be interpreted against
the drafting party, in conformance with standard rules of
insurance contract interpretation. (1 Witkin, Summary
of Cal. Law, supra, § 699, p. 632; see AlU Ins. Co. v.
Superior Court (1990) 51 Cal.3d 807, 821-822 [274
Cal.Rptr. 820, 799 P.2d 1253]; Universal Underwriters
Ins. Co. v. Gewirtz (1971) 5 Cal.3d 246, 250 [95
Cal.Rptr. 617, 486 P.2d 145]; Gray v. Zurich Ins. Co.

Cal.App.3d 431, 436 [259 Cal.Rptr. 382]; 1 Witkin,
Summary of Cal. Law (9th ed. 1987) Contracts, § 682, p.
616; Civ. Code, § 1635 ["All contracts, whether public or
private, are to be interpreted by the same rules, except as
otherwise provided by this code."].) The parties to a con-
tract can define "claim" any way they want. Here, they
defined it without reference to the rules of civil pleading.

The parties defined "claim™" as "a demand . . . for
money against the Insured." This definition can be ap-
plied to the facts of this case without reference to plead-
ing doctrines. As the record in this case shows, the for-
mer client of the insured, Bay Cities Paving & Grading,
Inc., made a demand on the insured attorney, Robert
Curotto, through a letter written by new counsel it had
retained. The demand letter stated it was asserting "two
separate claims," premised on Curotto's two acts of neg-
ligence that precluded Bay Cities from recovering from
either of two responsible parties. But the demand letter
sought payment of a single amount, based on the work
performed by Bay Cities on a construction project.
Therefore, Bay Cities made a single "demand for money
against the Insured."

Accordingly, analyzing the main issue in this case
without reference to doctrines of [**1276] [***704]
pleading, but as a question of contract interpretation, |
reach the same result as the majority.

[*875] Il

Although the majority concludes that Bay Cities
made a single claim, thus resolving the issue on which
review was granted, it goes on to discuss at considerable
length whether, assuming that Bay Cities had made two
claims, the claims would be "related" within the meaning
of the policy. This discussion is not only unnecessary to
the disposition of the case, but also misleading, as | shall
explain.

The pertinent policy language is this: " "'Two or more
claims arising out of a single act, error or omission or a

(1966) 65 Cal.2d 263, 269 [54 Cal.Rptr. 104, 419 P.2d
168].) The majority rejects this argument, saying Bay
Cities' interpretation is "not reasonable." (Maj. opn.,
ante, at p. 868.) The majority concludes that
"[r]estricting the word ['related’] to only causal connec-
tions improperly limits the word to less than its general
meaning." (Maj. opn., ante, at p. 873.)

I am unconvinced. There are any number of ways in
which two acts giving rise to claims under a malpractice
insurance policy might be said to be "related" in the gen-
eral sense of the term. A law firm that has a single pol-
icy may commit, through two lawyers, two acts of mal-
practice affecting the same client on the same day.
These claims could be said to be related in at least three
ways: temporally (same day), thematically in one sense
(same client), and thematically in another sense (two real
estate matters involving boundary disputes). Accord-
ingly, the two claims could reasonably be said to be "re-
lated" within the "general meaning" of the term. But it is
unlikely, given that the acts of malpractice occurred in
two separate matters, that the claims would be consid-
ered "related" within the meaning of the policy. Thus,
the necessity arises to impose some limiting construction
on the policy term "related acts or omissions."

[*876] When the language of an insurance policy is
ambiguous the courts look to the expectations of a rea-
sonable insured. ( American Star Ins. Co. v. Insurance
Co. of the West (1991) 232 Cal.App.3d 1320, 1331 [284
Cal.Rptr. 45]; see AlU Ins. Co. v. Superior Court, supra,
51 Cal.3d at p. 822 [stating that to protect an insured's
objectively reasonable expectations, coverage clauses of
insurance policies are interpreted broadly].) Here, the
context suggests that a reasonable attorney/insured
would have thought that under the policy two claims
made in the circumstances of this case would be classed
as related, but only because the element of damages from
each was identical and coextensive. Thus, the majority's
conclusion that the claims are related within the meaning
of the policy is correct, but its endorsement of the policy




5 Cal. 4th 854, *; 855 P.2d 1263, **;
21 Cal. Rptr. 2d 691, ***; 1993 Cal. LEXIS 3922

language "related acts, errors or omissions™ as inherently Thus, although the majority has reached the correct
unambiguous is not. result in this case, | cannot subscribe to its reasoning.
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company and its affiliate. The insureds and two physi-
cians, who worked for the affiliate, were sued for medi-
cal malpractice related to the ultimate death of a patient.
The insurer defended the insureds, but a dispute arose as
to the policy limits. The insureds argued that the policy
afforded a separate limit of $1 million for each of the
claims against the physicians. The insurer argued that the
policy provided for a single, total per loss event limit of
liability of $1 million. The trial court granted the insur-
eds summary judgment. The court reversed. The policy
was clear that the per loss event limit applied to all insur-
eds for all damages for injuries to one patient. The medi-
cal incidents involved the same patient at the same facil-
ity during the same period of time with regard to the
same x-ray. All of the acts of malpractice alleged against
the physicians allegedly led to a single result that formed
the basis of the malpractice action. Thus, the medical
incidents were related medical incidents under the plain
language of the policy, and the insurer's total liability
was limited to $1 million.
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this one. The court reversed the trial court's grant of
summary judgment and rendered judgment that the in-
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document. Whether a policy or contract is ambiguous is
a question of law for the court to determine. A written
contract that can be given a definite or certain legal
meaning is not ambiguous. If the policy or contract con-
tains no ambiguity, the words used are to be given their
ordinary meaning. If, however, the language of the pol-
icy or contract is subject to two or more reasonable in-
terpretations, the policy is ambiguous and the construc-
tion that would afford coverage to the insured must be
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OPINION
[*341]

OPINION ON DENIAL OF EN BANC RECON-
SIDERATION

The court has considered appellees’ motion for en
banc reconsideration and is of the opinion that the mo-
tion should be denied. However, we withdraw our opin-
ion and judgment dated May 27, 2004 and substitute
those issued today to clarify our opinion.

This is an appeal from a summary judgment ren-
dered in favor of appellees/plaintiffs, CP National, Inc.
(CPN) and National Emergency Services, Inc, (NES) in a
suit for breach of contract, breach of [**2] the duty of
good faith and fair dealing, and declaratory judgment
against appellant, Columbia Casualty Company (Colum-
bia). In its sole point of error, Columbia contends that the
trial court erred in rendering summary judgment on
CPN's and NES's claim for declaratory judgment regard-
ing Columbia’s policy limits because the insurance policy
provides a single "per loss event” limit. We reverse and
render.

Facts
NES's and CPN's Suit Against Columbia

NES is a physician practice management company.
CPN is one of its affiliates that provides emergency room
care physicians in the District of Columbia at Sibley
Memorial Hospital. Drs. Richard Doyan and Cooper
Pearce are employees of CPN who worked at Sibley.
Columbia provided NES, its affiliates (including CPN),
and physicians under contract with NES coverage under
certain professional liability insurance policies against
claims and suits arising out of alleged medical malprac-
tice. The Policy at issue is a "Claims-Made Medical
Practitioners Policy" that insured NES and its affiliates
and subsidiary companies as "Named Insured" [*342]
against claims covered by the Policy and reported to the
carrier, Columbia.

In 1998, Howard [**3] and Jill Flax filed a lawsuit
in the Superior Court of the District of Columbia against
Lucy Webb Hayes National Training School for Deacon-
esses and Missionaries d/b/a Sibley Memorial Hospital,
CPN, Drs. Groover, Christie & Merritt, P.C., and Drs.
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Doyan and Newman. In an amended pleading, Jill Flax,
individually and as personal representative of the de-
ceased Howard Flax, added Dr. Pearce and NES as addi-
tional defendants. Pursuant to the Policy, Columbia de-
fended NES, CPN, and Drs. Doyan and Pearce. A dis-
pute arose, however, concerning the applicable limits of
the Columbia Policy. Columbia claimed that the Policy
expressly provided for a single "per loss event" limit of
liability of $ 1,000,000. NES and CPN argued that the
policy afforded a separate $ 1,000,000 limit each for
claims against Dr. Doyan and Dr. Pearce, totaling $
2,000,000.

NES and CPN filed a petition in Harris County Dis-
trict Court against Columbia, alleging breach of contract
and breach of the duty of good faith and fair dealing, and
seeking a declaratory judgment concerning the limits of
the Policy. Each party moved for summary judgment.
The trial court granted NES's and CPN's motion for par-
tial summary judgment [**4] as it related to the declara-
tory judgment concerning the dispute over the monetary
limits available to NES and CPN. After disposing of
NES's, CPN's, and Columbia's other motions, the trial
court entered a final judgment.

The Underlying Suit

On the evening of December 1, 1996, Howard Flax
sought treatment at Sibley emergency room complaining
of persistent fever and a cough. Dr. Doyan, the emer-
gency room physician on duty, examined Flax and, as
part of the physical exam, ordered a chest x-ray. Dr.
Doyan performed a preliminary reading of the x-ray and
concluded that it was negative for pneumonia but that
there was possibly a large lymph node. He diagnosed
Flax as suffering from acute bronchitis and proscribed
Hycomine and a Ventolin inhaler; he told Flax to con-
tinue taking the antibiotics he had been taking, and to
take Tylenol or Advil if necessary.

The next day, Dr. Newman, a radiologist, interpreted
the chest x-ray as "probably normal” and suggested a
repeat x-ray in 30 to 60 days to exclude any growth in
the left hilum, which contained very minimal fullness,
probably representing vascular structures rather than
pleural disease. He sent his report to the emergency
[**5] room that day. Dr. Pearce was the emergency
room physician on duty when the radiology report ar-
rived at the emergency room. As the Director of the
Emergency Department at Sibley, Dr. Pearce was re-
sponsible for reporting the x-ray interpretations from the
radiologist to Flax and to his private physician. Dr.
Pearce allegedly failed to inform Flax's private physician
about the x-ray and failed to communicate to Flax that,
although the x-ray looked normal, there was the possible
presence of an abnormality and that a follow-up x-ray
was recommended in 30 to 60 days.

Flax was later diagnosed as having peripheral T-cell
lymphoma, which ultimately caused his death. The lym-
phoma was alleged to have been present on December 1,
1996, when he went to the Sibley emergency room. The
Flaxes contended in their suit that Dr. Doyan misdiag-
nosed Flax's condition, misinterpreted the chest x-ray,
and misrepresented to Flax that the results of his x-rays
were normal. They also argued that Dr. Pearce was neg-
ligent in failing to inform Mr. Flax that he needed to ob-
tain a follow-up chest x-ray because it would have de-
tected the peripheral T-cell [*343] lymphoma much
earlier than it was ultimately detected. Overall, [**6]
the Flax lawsuit alleged that "the defendants misinter-
preted, mishandled, and miscommunicated the results of
Mr. Flax's chest x-rays taken at Sibley Hospital on De-
cember 1, 1996 . As a result . . . the correct diagnosis and
initiation of treatment for Mr. Flax's cancer was delayed
for more than one year. . . [This] delay was a substantial
factor in eliminating or significantly reducing Mr. Flax's
chance of surviving the disease." The first complaint
included claims for medical negligence and loss of con-
sortium against Dr. Doyan and CEP, but not against Dr.
Pearce or NES. In her second amended complaint, Mrs.
Flax added Dr. Pearce and NES as defendants and as-
serted additional claims for wrongful death and a sur-
vival action.

Discussion

Columbia's sole issue on appeal is whether the trial
court erred in rendering summary judgment for CPN and
NES declaring that the Policy afforded a separate $
1,000,000 limit each for Drs. Doyan and Pearce. Colum-
bia contends that the insurance policy at issue provides
only a single limit of liability in the amount of $
1,000,000 for the claims arising out of the injury to Flax.
CPN and NES, on the other hand, argue that the trial
[**7] court did not err in granting a summary judgment
in its favor and ruling that two separate limits of liability,
in the total amount of $ 2,000,000, were available under
the Policy for the claims made against Drs. Doyan and
Pearce in the Flax lawsuit.

Standard of Review

[HN1]Summary judgment is proper only when a
movant establishes that there is no genuine issue of mate-
rial fact and that the movant is entitled to judgment as a
matter of law. Randall's Food Mkts., Inc. v. Johnson, 891
S.W.2d 640, 644, 38 Tex. Sup. Ct. J. 167 (Tex. 1995). In
reviewing a summary judgment, we indulge every rea-
sonable inference in favor of the non-movant, assume
that all evidence favorable to the non-movant is true, and
resolve any doubts in its favor. 1d.

Construction of Insurance Contracts
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[HN2]Insurance policies are contracts and therefore
are controlled by rules of construction applicable to con-
tracts generally. Barnett v. Aetna Life Ins. Co., 723
S.W.2d 663, 665, 30 Tex. Sup. Ct. J. 191 (Tex. 1987).
When construing a contract, including an insurance pol-
icy, our primary focus is to ascertain the true intent of the
parties as expressed in the written document. Nat'l Union
Fire Ins. Co. v. CBI Indus., Inc., 907 S.W.2d 517, 520,
39 Tex. Sup. Ct. J. 7 (Tex. 1995). [**8] Whether a pol-
icy or contract is ambiguous is a question of law for the
court to determine. Id. A written contract that can be
given a definite or certain legal meaning is not ambigu-
ous. Id. If the policy or contract contains no ambiguity,
the words used are to be given their ordinary meaning.
Puckett v. U.S. Fire Ins. Co., 678 S.W.2d 936, 938, 28
Tex. Sup. Ct. J. 55 (Tex. 1984). If, however, the lan-
guage of the policy or contract is subject to two or more
reasonable interpretations, the policy is ambiguous and
the construction that would afford coverage to the in-
sured must be adopted. Nat'l Union, 907 S.W.2d at 520.
A court should consider a contract, such as an insurance
policy, as a whole, giving effect to each part; no single
phrase, sentence, or section of the contract or policy
should be isolated and considered apart from the other
provisions. Forbau v. Aetna Life Ins. Co., 876 S.W.2d
132, 133, 37 Tex. Sup. Ct. J. 345 (Tex. 1994).

The Policy

The issue on appeal is whether the Policy provides a
single limit of liability of $ 1,000,000 for the claims
made against Drs. Doyan and Pearce in the Flax lawsuit,
as Columbia argues, or two separate [*344] limits of
liability, [**9] of $ 1,000,000 each, for a total of $
2,000,000, for the claims made against Drs. Doyan and
Pearce, as CPN and NES argue.

The dispute over the limits of the Policy arises pri-
marily from two Policy provisions, Section Il and En-
dorsement 12. Section 111 provides for the limits of liabil-
ity for each claim:

The limit of liability stated for 'each claim' is the
limit of our liability for all injury or damage arising
out of, or in connection with, the same or related
medical incident.

This limit shall apply separately to:

1. each individual specifically named in this policy
who qualify [sic] for coverage under the definition of
you; and

2. to the Partnership, Association or Corporation
specifically named as the named insured, collectively
with such personnel included as you by occupational
description, but not specifically named in this policy.

This limit applies regardless of the number of persons
or organizations who are covered under this policy.

(Emphasis added.) "Claim™ is defined as “the receipt
by you of a demand for money or services, naming you
and alleging a medical incident.” "Claim™ also "means a
medical incident which you report to us during the
[**10] policy period which might result in a claim.” The
limit of liability for "each claim" is "the limit of our li-
ability for all injury or damage arising out of, or in con-
nection with, the same or related medical incident."
"Medical incident" is defined as "any act, error, or omis-
sion in the providing of or failure to provide professional
services by you."

Endorsement 12 of the Policy provides:

We agree with you, * that the professional liability
limits shown on the policy Declarations page are
amended to include the following:

$ 1,000,000 Per Loss Event (Indemnity & Expense)

$ 3,000,000 Any One Person Policy Aggregate (In-
demnity and Expense)

The "Per Loss Event" limit applies to all Insureds for
all Damages to all persons for injuries to one patient.

Endorsement 12 thus provides for a $ 1,000,000 Per
Loss Event limit which applies to "all Insureds for all
Damages to all persons for injuries to one patient."

1 The Policy defines "You" or "Your" as (1)
"the persons or organization named on the Decla-
rations of this policy as the named insured; (2)
any approved locum tenens employed by you
while acting within the scope of their duties as
such . . .; (3) any physician or surgeon who be-
comes a partner, stockholder, or employee during
the policy period . . .; (4) any of your employees
other than a physician or surgeon, but only while
acting within the scope of their duties as such.”
Endorsement 5 to the Policy amended this defini-
tion to include "any physician or surgeon, but
only for professional services provided on behalf
of the organization named on the declarations of
this policy as the Named Insured, and only at a
location specified on the Schedule of Locations
attached to this policy."

[**11] "'Loss Event"

As appellees point out in their motion for en banc
consideration, the term "Per Loss Event" of Endorsement
12 is not defined in the Policy. Defining "per loss event"
in the context of a medical malpractice insurance policy
appears to be a matter of first impression for Texas.
[HN3]In insurance contracts generally, a "loss event” is
the event that gives rise to the insurance company's li-
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ability under the contract. See Helvering v. LeGierse, 312
U.S. 531, 539, 85 L. Ed. 996, 61 S. Ct. 646 (1941);
AMERCO v. Subsidiaries v. C.I.R., 96 T.C. 18, 38-39
(1991). Columbia, however, provided CPN and NES
professional liability insurance [*345] written on a
claims-made basis. Under claims-made policies, versus
occurrence policies, "the mere fact that an insured loss-
causing event occurs during the policy period is not suf-
ficient to trigger insurance coverage of the loss." F.D.I.C.
v. Mijalis, 15 F.3d 1314, 1330 (5th Cir. 1994). Rather,
the insured generally must give notice to the insurer of
any claims asserted against the insured, as well as of any
occurrences that have caused or will potentially cause an
insured loss. 1d. The basic distinction between claims-
made [**12] and occurrence policies is that, while the
occurrence policy is triggered by the insured's liability-
producing conduct, the claims-made policy is triggered
by the presentation of a claim. Continental Cas. Co. v.
Maxwell, 799 S.W.2d 882, 886 (W.D. Mo. 1990).

Here, Columbia's liability is triggered when a claim
is made. Section Il defines a claim as the receipt of a
demand for money or services that names the insured and
alleges a medical incident, and it limits Columbia’s liabil-
ity for each claim for injury "arising out of, or in connec-
tion with the same or related medical incident." When
Section Il and Endorsement 12 are read together, the $
1,000,000 "per loss event” limit is Columbia's limit of
liability for each claim, which, Section Il provides, is
"the limit of our liability for all injury or damage arising
out of, or in connection with, the same or related medical
incident." 2

2 Our definition of per loss event as $ 1,000,000
for each claim for injury or damage arising out
of, or in connection with, the same or related
medical incident, is consistent with that used by
CPN and NES. In their original brief, CPN and
NES defined the per loss event limit as "the $ 1
million limit for indemnity and cost of defense
for each claim that asserts a medical incident.”

[**13] The ""Loss Event' Limit

Columbia interprets Endorsement 12 literally. It
contends that the "per loss event" limit of $ 1,000,000
"applies to all Insureds for all Damages to all persons
for injuries to one patient." (Emphasis added.) Thus,
because there is only one patient, there is only one $
1,000,000 limit for any "loss event," i.e., for any dam-
ages "arising out of, or in connection with, the same or
related medical incident.”

NES and CPN, on the other hand, ask us to interpret
Endorsement 12 as limiting Columbia's $ 1,000,000 li-
ability per loss event only with respect to all persons
asserting claims for injuries to one patient, i.e., with re-

spect to derivative claims, but not as limiting Columbia's
liability with respect to the insureds against whom the
claims are asserted, i.e., with respect to separate claims
made against separate physicians. Accordingly, NES and
CPN argue that "Endorsement 12 operates to bring
within the first Per Loss Event limit all claims the Flaxes
asserted against Doyan and within the second Per Loss
Event limit all claims the Flaxes asserted against
Pearce."

NES and CPN urge us to follow the reasoning in
Tumlinson v. St. Paul Insurance Company, 786 S.W.2d
406 [**14]_ (Tex. App.--Houston [1st Dist.] 1990, writ
denied), where we construed language of a policy that
limited liability "for all claims resulting from the injury .
.. of any one person.” In Tumlinson, we held that only
one limit applied to separate claims filed by an injured
child and its parents; thus, “the insurance company's li-
ability is limited under the policy to $ 500,000 for the
injury of the child, regardless of the economic injury to
the parents resulting from the child's injury." Id. at 408.
However, Tumlinson does not support NES's and CPN's
position because it addressed only derivative claims;
therefore, it does not preclude our [*346] finding that
not only derivative claims, but also claims against differ-
ent insureds with respect to the same patient are subject
to a single "per loss event' limit of liability.

While we agree with NES and CPN that Endorse-
ment 12 limits derivative claims, we find that Endorse-
ment 12 limits more than only derivative claims. En-
dorsement 12 is clear and unambiguous. Breaking down
the sentence into its logical parts, the per loss event limit
applies to all insureds (NES, CPN, Dr. Dayan, and Dr.
Pearce) for all Damages [**15] (any damages sought in
the Flax suit) to all persons (Mrs. Flax and the Flax es-
tate) for injuries to one patient (Flax).

Although a literal interpretation of Endorsement 12
seems to focus heavily on the one patient aspect, it must
be remembered that Endorsement 12 is limited by Sec-
tion 111 and its limit of liability for injury arising out of,
or in connection with "the same or related medical inci-
dent." Therefore, if one doctor committed an act of mal-
practice against a patient, and, six months later, the pa-
tient returned to the same hospital where a second doctor
committed a second, completely independent act of mal-
practice on the same patient, there would not be one
"loss event" despite there being only one patient; because
the two doctors did not cause an injury arising out of, or
in connection with, the "same or related medical inci-
dent,” (the second doctor's act was completely independ-
ent) the insurance company's limit of liability would not
be limited, and there would be two per loss event limits.
This is not the case here, however, because, as will be
discussed later, we find that the medical incidents form-
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ing the basis of the Flax lawsuit are related [**16]
medical incidents.

NES's and CPN's interpretation of Endorsement 12
ignores the literal language of the Endorsement and re-
quires us to read "all persons” restrictively and "all insur-
eds" liberally, without any justification in the plain lan-
guage of the Policy for interpreting these phrases differ-
ently. Moreover, if Endorsement 12 served to limit only
derivative claims, as NES and CPN claim, there would
be no limit as to any underlying claim because, as NES
and CPN acknowledge, the $ 1,000,000 figure, limiting
claims per loss event, is located in the Policy only in
Endorsement 12. Furthermore, if we were to follow
NES's and CPN's argument to its logical conclusion, Co-
lumbia’s liability limits in the Policy would be meaning-
less. If, for example, 15 doctors, over the course of a
week, examined, misinterpreted, mishandled, and mis-
communicated the results of a patient's x-rays, all in
slightly varying capacities, according to NES and CPN,
15 limits of liability in the amount of $ 15,000,000
would be available under the Policy for the claims made
against the 15 doctors. We do not believe this is the in-
tended result of Endorsement 12. Rather, the plain lan-
guage of the policy limits the total [**17] recovery for
"all injury or damage arising out of, or in connection
with, the same or related medical incident" to $
1,000,000, regardless of the number of insureds sued.

Section 111

Columbia argues that Section Il of the Policy's Pro-
fessional Liability Coverage offers further support for its
interpretation of the Policy limits; NES and CPN dis-
agree.

Columbia contends that, under Section IlI, claims
arising out of "related medical incidents" are subject to a
single limit of liability and, because the claims made by
the Flax plaintiffs against Drs. Doyan and Pearce are
related medical incidents, only one limit of liability ap-
plies. NES and CPN argue, in response, that the medical
incidents alleged against Drs. Doyan and Pearce in the
Flax lawsuit as separate [*347] claims are not related
because the doctors' actions were not causally related to
one another; therefore, they are separate claims and are
subject to the "limit of liability" stated for "each claim."

The question of defining "related" in a medical mal-
practice insurance policy appears to be one of first im-
pression for Texas. The parties look to and provide sup-
porting authority from other jurisdictions.

[**18] NES and CPN, rely primarily ® on Arizona
Property & Casualty Insurance Guaranty Fund v.
Helme, 153 Ariz. 129, 735 P.2d 451 (Ariz. 1987), in
which the Supreme Court of Arizona construed the term
"related" to apply to the question of whether a causal

relation existed between the acts or omissions of physi-
cians treating patients. 735 P.2d at 455. While the Helme
court recognized that "related,"” in its commonly accepted
dictionary sense, means having a logical or causal con-
nection, the court nevertheless refused to apply this defi-
nition and noted, "We do not believe that the word 're-
lated' as used in the policy can be equated with the
phrase 'logical connection.' . . . Incidents may be 'logi-
cally related' for a wide variety of indefinable reasons.
Causal connection depends, to a much greater extent, on
objective facts in the record. " 1d. at 456. The Helme
court, therefore, required a causal connection between
one physician's negligence and the second physician's
negligence in order to find related medical incidents.

3 NES and CPN suggest that we do not even
need to address whether the claims made against
the two doctors arose out of related medical inci-
dents, because "medical incident" is defined in
terms of a physician's services, not a patient, and
therefore, because two doctors each provided
their services and each committed alleged mal-
practice arising from his services, there must be
two separate limits of liability. However, the fact
that allegedly negligent services are provided by
two different physicians does not entail that the
acts are not logically related to each other, i.e., do
not arise out of a common nexus of logically
connected events.

[**19] Columbia relies heavily on Bay Cities Pav-
ing & Grading, Inc. v. Lawyers' Mutual Insurance Co., 5
Cal. 4th 854, 21 Cal. Rptr. 2d 691, 855 P.2d 1263 (Cal.
1993). In that case, the California Supreme Court defined
"related claims" as those encompassing "both logical and
causal connections,” noting that "restricting the word
only to causal connections improperly limits the word to
less than its general meaning." Id. at 1264; see also
Paradigm Ins. Co. v. P & C Ins. Sys., Inc., 747 So. 2d
1040, 1042 (Fla. Dist. Ct. App. 2000) (rejecting Helme
735 P.2d at 451, and relying on Bay Cities in concluding
that failure to notify excess insurance carrier was logi-
cally "related" act for purposes of notice provision of
policy when both acts of negligence were said to have
caused or contributed to absence of insurance coverage
for loss). The Policy itself does not indicate that any par-
ticular definition, or a limited or restrictive definition,
such as NES and CPN suggest, should be used to replace
the plain, ordinary, and generally accepted meaning of
"related.” * See W. Reserve Life Ins. v. [*348]_Meadows,
152 Tex. 559, 261 S.W.2d 554, 557 (Tex. 1953). [**20]
Moreover, [HN4]although a malpractice event may in-
volve numerous independent grounds of negligence that
constitute a series of acts, Texas law indicates that they
can still be related and form a single malpractice claim.
See Am. Physicians Ins. Exch. v. Garcia, 876 S.W.2d
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842, 853 n.21, 37 Tex. Sup. Ct. J. 561 (Tex. 1994) (com-
paring definition and ramifications of "Each Claim Oc-
currence” in commercial liability policy and medical
malpractice policy; although "each claim occurrence” in
medical malpractice policy has coverage effect similar to
continuous or repeated exposure directive in commercial
liability policy, malpractice event may involve independ-
ent malpractice grounds that cannot be classified as re-
peated exposure to same conditions but can constitute
series of acts that are related). Thus, giving the term "re-
lated" its ordinary and generally accepted meaning, we
conclude that "related” means having a logical or causal
connection. See MERRIAM-WEBSTER'S COLLE-
GIATE DICTIONARY 1050 (11th ed. 2003).

4 NES and CPN argue that if we determine that
both parties have presented reasonable interpreta-
tions of Section Ill, ambiguous terms must be
construed strictly against the insurer and liberally
in favor of the insured, them. However, "not
every difference in the interpretation of an insur-
ance policy amounts to an ambiguity. Potomac
Ins. Co. of Illinois v. Jayhawk Med. Acceptance
Corp., 198 F.3d 548, 551 n.3 (5th Cir. 2000). The
mere absence of a policy definition does not give
rise to a finding of ambiguity. Id. Similarly, al-
though the insured and the insurer take conflict-
ing views of coverage, neither conflicting expec-

tations nor dialectics are sufficient to create am-
biguity. Forbau, 876 S.W.2d 132, 134.

[**21] Here, all the medical incidents involve the
same patient, at the same facility, during the same period
of time, with regard to the same x-ray. All of the acts of
malpractice alleged against doctors Doyan and Pearce
allegedly led to a single result that formed the basis of
the Flax lawsuit--failure to apprise Flax of his lym-
phoma, leading to a delayed diagnosis and thus Flax's
early death from lymphoma. We hold, therefore, that the
medical incidents that form the basis of the Flax lawsuit
are related medical incidents under the plain meaning of
the Policy language.

We sustain Columbia'’s point of error.
Conclusion

We hold that, as a matter of law, the plain language
of the Policy at issue in this case limits total recovery to
$ 1,000,000 for each loss event encompassing the same
or related "medical incidents," including all claims made
by any and all persons against any and all insureds in the
Flax lawsuit. We reverse and render judgment that Co-
lumbia's total liability under the Policy is limited to $
1,000,000.

Evelyn V. Keyes

Justice
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OPINION

[*132] JUSTICE CORNYN delivered the opinion
of the Court, in which CHIEF JUSTICE PHILLIPS,
JUSTICE GONZALEZ, JUSTICE HECHT, JUSTICE
ENOCH, and JUSTICE SPECTOR join.

Petitioner's motion for rehearing is overruled. We
withdraw our opinion of May 5, 1993, and substitute the
following opinion in its place.

In this case we are called upon to determine whether
the insurance policy at issue created a vested right in
unlimited lifetime benefits, or restricted benefits to the
recovery of medical expenses incurred while the policy
was in effect. The trial court rendered judgment on a

jury's verdict in [*133] favor of Petitioner, Edwadine
Forbau, as next friend of Amy Miller. The court of
appeals reversed the tria court's judgment, holding that
under the unambiguous terms of the policy, Petitioner's
recovery was limited to those medical expenses incurred
while Aetnas policy was in effect. 808 [**2] S.W.2d
664. We agree that Aetnas policy is unambiguous and
does not afford the coverage claimed by Petitioner. We
thus affirm the judgment of the court of appeals. 1

1 We also agree with the court of appeals that
the issue of whether the Employee Retirement
Income Security Act, 29 U.S.C. 8§ 1001-1461
(1988)(ERISA), preempts Petitioner's state law
clamsin this caseis "immaterial." 808 SW.2d at
665 n.2.

We do note, however, that although the result
-- ajudgment favorable to Aetna -- would be the
same in this case under ERISA and state contract
law, we disapprove of the court of appeals
statement to the extent that it suggests that the
remedies under ERISA are identical to those
available under a state law contract action. The
remedies available under ERISA are a declaratory
judgment on entitlement to benefits, an injunction
against a plan administrator's improper refusal to
pay benefits, removal of the fiduciary, and an
award of benefits due and attorneys fees. 29
US.C. 8 1132(a)(3). ERISA's remedies are
exclusive, and do not include extracontractual
compensatory or punitive damages. See Pilot Life
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Ins. Co. v. Dedeaux, 481 U.S. 41, 53,95 L. Ed. 2d
39, 107 S. Ct. 1549 (1987).

[**3] I.

In March of 1983 fourteen-year old Amy Miller
suffered serious, permanent, and disabling injuries as a
result of a motor vehicle accident. At the time, Amy's
father, Mike Miller, was insured under an Aetna group
insurance policy (Group Policy) issued to Affiliated
Foods, Inc., a cooperative of grocery stores of which his
employer, E Triple M, Inc., was a member. Miller's
premiums and those of his dependents, including Amy's,
were paid by E Triple M. Miller was €eligible as an
"individual" under the plan, defined as an "employee of
any store owner who is a participant under this plan;"
Amy was €ligible for dependent coverage as an
"individual's unmarried child under nineteen years of
age." Group Poalicy at 1500, 1550.

After Amy's accident, Aetna paid her medical
expenses as incurred until April 30, 1985, when
Affiliated terminated the group contract with Aetna
Aetna continued to pay benefits until May 1, 1986, under
the policy's one-year extension of benefits clause. After
that date, Petitioner submitted claims to Safeco Life
Insurance Company as Aetnas successor insurer for
Affiliated's members. A dispute eventually arose between
Petitioner and Safeco, which resulted in a lawsuit [**4]
and settlement.

After settling with Safeco, Petitioner filed this
lawsuit against Aetna, alleging breach of contract and of
fiduciary duty, and violations of the Texas Deceptive
Trade Practices Act and the Insurance Code. Only the
breach of contract claims were submitted to the jury. In
accordance with the jury's verdict, the trial court awarded
Amy $ 238,000 in past damages, $ 2.5 million in future
damages, and $ 500,000 in attorneys fees.

Interpretation of insurance contracts in Texas is
governed by the same rules as interpretation of other
contracts. Upshaw v. Trinity Cos., 842 S.W.2d 631, 633
(Tex. 1992); Western Reserve Life Ins. Co. v. Meadows,
152 Tex. 559, 261 SW.2d 554, 557, (Tex. 1953).

When construing a contract, the court's primary
concern is to give effect to the written expression of the
parties intent. Ideal Lease Serv., Inc. v. Amoco Prod.

Co., 662 SW.2d 951, 953 (Tex. 1983); R & P
Enterprises v. LaGuarta, Gavrel & Kirk, 596 S.W.2d
517, 518 (Tex. 1980). This court is bound to read all parts
of a contract together to ascertain the agreement of the
parties. See Royal Indem. Co. v. Marshall, 388 SW.2d
176, 180 (Tex. 1965); Pan [**5] Am. Life Ins. Co. v.
Andrews, 161 Tex. 391, 340 SW.2d 787 (Tex. 1960).
The contract must be considered as a whole. Reilly v.
Rangers Management, Inc., 727 SW.2d 527, 529 (Tex.
1987); Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 1983).
Moreover, each part of the contract should be given
effect. See Barnett v. Aetna Life Ins. Co., 723 SW.2d
663, 666 (Tex. 1987). For example, when a contract
provision makes a genera statement of coverage, and
another provision specifically [*134] states the time
limit for such coverage, the more specific provision will
control. See 3 ARTHUR L. CORBIN, CONTRACTS §8§
545-54 (1960). This is but an application of our
long-established rule that "no one phrase, sentence, or
section [of a contract] should be isolated from its setting
and considered apart from the other provisions."
Guardian Trust Co. v. Bauereisen, 132 Tex. 396, 121
S.W.2d 579, 583 (Tex. 1938); see also Wynnewood State
Bank v. Embrey, 451 SW.2d 930, 932 (Tex. Civ.
App.--Dallas 1970, writ ref'd n.r.e.).

The operative language in this policy states that
Aetna will pay for "covered medical expenses incurred
during a calendar year for treatment of a covered family
[**6] member." Group Policy at 6210 (emphasis added).
Under the contract, Aetna is obligated only to a covered
family member, that is, a covered individua or
dependent. A person ceases to be a covered individual
when the policy has been discontinued or the individual
is no longer employed by the policy's sponsor. When this
occurs, dependent coverage also terminates. 2

2 Coverage of an individual terminates when the
policy is discontinued or when the individual's
employment terminates. Group Policy at 6000.
"Any Dependant Coverage of an individual will
terminate . . . when the individual ceasesto bein a
class of individuas eligible for such Dependant
Coverage." Group Policy at 6010.

The policy aso states that "this policy does not
provide insurance for any of the following: Charges
incurred while he is not a covered family member."
Under the unambiguous language of the contract, Aetna's



Page 3

876 SW.2d 132, *134; 1994 Tex. LEXIS 14, **6;
37 Tex. Sup. J. 345; 17 Employee Benefits Cas. (BNA) 2163

obligation to pay benefits under the contract terminated
upon the discontinuance of Affiliated's policy, unless
some other [**7] provision of the policy extended
coverage. As the contract contains such a provision, 3
which extended Petitioner's benefits for one additional
year, she was entitled to the additional benefits Aetna
paid for this time period only. 4 Under basic tenets of
contract law, these provisions must be read together with
the other sections of the contract to comprehensively
address the rights and obligations of all parties to the
insurance contract.

3 Thepolicy provides:

If coverage for a family member
. . . terminates while he is totally
disabled, any benefit provided . . .
for that family member will
continue to be available for
expenses incurred while he
continues to be totally disabled but
not beyond 12 months from the
termination date. Group Policy at
6210.

This section applies only to claims made under
the Major Medical, Comprehensive Dental, or
Comprehensive Benefit sections of the contract.

4 From May 1, 1985, until April 30, 1986, Aetna
paid claims for medical benefits and nursing care
under the policy's one-year extension of coverage.
After that year passed, Petitioner submitted no
further proofs of loss to Aetna.

[**8] Petitioner urges that the policy afforded her a
right to receive payment for all future medical services
related to any accident occurring during the policy
period. That interpretation is based on the following
clause:

If any benefit ceases to apply to an
individual or a dependent, coverage for
that benefit will cease immediately but
without prejudice to any rights under the
benefit established by this person while
the coverage was in force.

Group Policy at 1850. Petitioner further urges that even if
this clause does not explicitly provide her with coverage,
it at least creates an ambiguity which must be interpreted

in favor of coverage. However, not every difference in
the interpretation of a contract or an insurance policy
amounts to an ambiguity. Both the insured and the
insurer are likely to take conflicting views of coverage,
but neither conflicting expectations nor disputation is
sufficient to create an ambiguity. See Preston Ridge Fin.
Servs. v. Tyler, 796 SW.2d 772, 777 (Tex. App.--Dallas
1990, writ denied); Medical Towers v. . Luke's Epis.
Hosp., 750 SW.2d 820, 822 (Tex. App.--Houston [14th
Dist.] 1988, writ denied). The "without prejudice’ [**9]
clause by its own terms preserves the right to benefits
"established . . . while the coverage was in force." It does
not create new rights or benefits beyond those afforded
by the other provisions of the policy. And it is undisputed
that Aetna paid the benefits to which Petitioner was
entitled -- payment of charges incurred while she was a
covered dependent and for the one-year extension.

[*135] Accordingly, we affirm the judgment of the
court of appeals.

John Cornyn
Justice

OPINION DELIVERED: January 5, 1994
DISSENT BY: LLOYD DOGGETT

DISSENT

Justice Doggett, joined by JUSTICE HIGHTOWER
and JUSTICE GAMMAGE, delivered this Supplemental
Dissenting Opinion on Petitioner's Motion for Rehearing

In again rejecting Amy's plea for relief, the majority
leaves al Texans without the security that should be at
very core of health insurance.

At least today's substituted opinion has abandoned
footnote five of the majority's prior writing, which
suggested that ambiguities are not to be resolved against
the insurer in an ERISA plan. See 36 Tex. Sup. J. 860,
864 n.5. | have previously explained the reasons for
rejecting this regressive rule. See 36 Tex. Sup. J. 860,
865-66, 869 [**10] (Doggett, J., dissenting).

However, the decision announced today remains
wrong now for the other reasons it was wrong before,
specifically the same "sweeping anti-consumer alteration
of our longstanding method for interpreting insurance
policies." Id. at 866. For thisreason, | continue to dissent.
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Lloyd Doggett Opinion Delivered: January 5, 1994

Justice
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DISPOSITION:
court's judgment.

The court affirmed the appellate

CASE SUMMARY:

PROCEDURAL POSTURE: Petitioner insurer sought
a declaratory judgment that it had no duty to defend or
indemnify respondent insured. The trial court granted the
insurer summary judgment and relied on extrinsic evi-
dence to the policy and pleadings in reaching its deci-
sion. The Court of Appeals for the Second District of
Texas reversed, finding that the use of extrinsic evidence
was error, and remanded the issue of attorney fees. The
insurer sought review.

OVERVIEW: The insurer issued a commercial general
liability insurance policy to the insured, a church. A
church member filed a sexual misconduct lawsuit against
the insured and a youth minister. The insurer sought a
declaration that it had no duty to defend or indemnify the
insured. The trial court ruled in the insurer's favor, but
the appellate court reversed. On appeal, the court af-
firmed. The court rejected the use of overlapping evi-
dence as an exception to the eight-corners rule because it
posed a significant risk of undermining the insured's abil-
ity to defend itself in the underlying litigation. The
church member alleged that the minister sexually as-
saulted her during the policy period. These allegations
were sufficient to trigger the insurer's duty to defend, as
the appellate court found. Application of the eight-

corners rule conformed with the parties' contract, and the
court agreed with the appellate court that the circum-
stances of the case presented no basis for an exception to
that rule. The appellate court did not err in remanding the
issue of attorney fees and costs, raised by the insured in
its amended summary judgment motion, to the trial
court.

OUTCOME: The court affirmed the appellate court's
judgment.

CORE TERMS: church, duty to defend, coverage, ex-
trinsic evidence, insured, insurer, youth, sexual miscon-
duct, bodily injury, sexually, sexual, fraudulent, declara-
tory judgment action, policy period, overlapping, extrin-
sic, falsity, invoke, underlying claim, attorney's fees,
indemnify, claimant's, times material, supervision, law-
suit, duty to indemnify, insurance policy, issue of cover-
age, summary judgment, groundless

LexisNexis(R) Headnotes

Insurance Law > General Liability Insurance > Obliga-
tions > Allegations in Complaints

[HN1]The eight-corners rule provides that when an in-
sured is sued by a third party, the liability insurer is to
determine its duty to defend solely from terms of the
policy and the pleadings of the third-party claimant. Re-
sort to evidence outside the four corners of these two
documents is generally prohibited.

Insurance Law > General Liability Insurance > Obliga-
tions > Allegations in Complaints

[HN2]Under the eight-corners or complaint-allegation
rule, an insurer's duty to defend is determined by the
third-party plaintiff's pleadings, considered in light of the
policy provisions, without regard to the truth or falsity of
those allegations. The rule takes its name from the fact
that only two documents are ordinarily relevant to the
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determination of the duty to defend: the policy and the
pleadings of the third-party claimant. Facts outside the
pleadings, even those easily ascertained, are ordinarily
not material to the determination and allegations against
the insured are liberally construed in favor of coverage.

Insurance Law > General Liability Insurance > Obliga-
tions > Allegations in Complaints

[HN3]The Texas Supreme Court has never expressly
recognized an exception to the eight-corners rule.

Insurance Law > General Liability Insurance > Obliga-
tions > Allegations in Complaints

[HN4]The Texas Supreme Court rejects the use of over-
lapping evidence as an exception to the eight-corners
rule because it poses a significant risk of undermining
the insured's ability to defend itself in the underlying
litigation.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

Insurance Law > General Liability Insurance > Obliga-
tions > Indemnification

[HN5]AIlthough the duties to defend and indemnify are
created by contract, they are rarely coextensive. The duty
to defend and the duty to indemnify are distinct and
separate.

Insurance Law > General Liability Insurance > Obliga-
tions > Allegations in Complaints

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

Insurance Law > General Liability Insurance > Obliga-
tions > Indemnification

[HNG6]It is often the case in a commercial general liabil-
ity insurance policy to define the duty to defend more
broadly than the duty to indemnify and is, in fact, the
circumstances assumed to exist under the eight-corners
rule. Because the respective duties differ in scope, they
are invoked under different circumstances. A plaintiff's
factual allegations that potentially support a covered
claim is all that is needed to invoke the insured's duty to
defend, whereas, the facts actually established in the un-
derlying suit control the duty to indemnify.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN7]The duty to defend coverage protects policyhold-
ers against the expense of suits seeking damages.

Civil Procedure > Declaratory Judgment Actions >
State Judgments > Uniform Declaratory Judgment Act
Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > Statutory Awards
[HN8]The Declaratory Judgments Act provides that in
any proceeding under the Act the court may award costs
and reasonable and necessary attorney's fees as are equi-
table and just. Tex. Civ. Prac. & Rem. Code Ann. §
37.009. The reasonable and necessary requirements are
questions of fact to be determined by the factfinder; the
equitable and just requirements are questions of law for
the trial court to decide.
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JUDGES: JUSTICE MEDINA delivered the opinion of
the Court, joined by CHIEF JUSTICE JEFFERSON,
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JOHNSON. JUSTICE HECHT filed a concurring opin-
ion, joined by JUSTICE WAINWRIGHT, JUSTICE
BRISTER, and JUSTICE WILLETT.

OPINION BY: David M. Medina

OPINION

[*306] In this declaratory judgment action, we are
asked to create an exception [**2] [*307] to the com-
plaint-allegation or eight-corners rule. [HN1]The eight-
corners rule provides that when an insured is sued by a
third party, the liability insurer is to determine its duty to
defend solely from terms of the policy and the pleadings
of the third-party claimant. Resort to evidence outside
the four corners of these two documents is generally pro-
hibited.
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The trial court, relying on evidence extrinsic to the
policy and pleadings, declared that the insurer had no
duty to defend the underlying claim against its insured.
The court of appeals, however, reversed, concluding that
because the circumstances of the case presented no rea-
son to create an exception to the eight-corners rule, the
trial court had erred in using extrinsic evidence to defeat
the insurer's duty to defend. 139 S.W. 3d 384. We agree
and, accordingly, affirm the court of appeals' judgment.

GuideOne Elite Insurance Company issued a com-
mercial general liability insurance policy to Fielder Road
Baptist Church, effective March 31, 1993. The policy
included the following liability coverage for sexual mis-
conduct:

We agree to cover your legal liability
for damages because of bodily injury, ex-
cluding [**3] any sickness or disease, to
any person arising out of sexual miscon-
duct which occurs during the policy pe-
riod. We shall have the right and duty to
investigate any claim . . . and to defend
any suit brought against you seeking
damages, even if the allegations of the
suit are groundless, false or fraudulent,
and we may make any settlement we
deem expedient.

The policy expired on March 31, 1994,

On June 6, 2001, Jane Doe filed a sexual misconduct
lawsuit against the Church and Charles Patrick Evans. In
her pleadings, Jane Doe alleged that "[a]t all times mate-
rial herein from 1992 to 1994, Evans was employed as an
associate youth minister and was under Fielder Road's
direct supervision and control when he sexually ex-
ploited and abused Plaintiff." The Church demanded that
GuideOne defend it in the lawsuit and indemnify it for
any judgment or settlement. GuideOne agreed to defend,
but questioned coverage under the policy and reserved its
rights to determine that issue at a later time.

A few months later, GuideOne filed this declaratory
judgment action seeking the policy's construction and a
declaration that GuideOne had no duty to defend or in-
demnify the Church in the underlying [**4] sexual mis-
conduct lawsuit. In this action, GuideOne sought discov-
ery of Evans' church employment history. The Church
objected, asserting that GuideOne's duty to defend
should be determined from the pleadings and the insur-
ance policy, without resort to extrinsic evidence. The
trial court, however, declined to block the discovery re-
quest, and the Church thereafter advised GuideOne that

Evans ceased working for it on December 15, 1992, be-
fore the GuideOne policy took effect.

After both parties filed motions for summary judg-
ment, the trial court granted GuideOne's motion, denied
the Church's, and rendered judgment declaring that
GuideOne had no duty to defend the Church in the un-
derlying sexual misconduct case. The court of appeals,
however, reversed the summary judgment, concluding
that the trial court had erred in considering extrinsic evi-
dence to defeat GuideOne's duty to defend its insured.
139 S.W. 3d 384. The court of appeals further concluded
that Jane Doe's allegations were sufficient to invoke that
duty, remanding the case to the trial court for a hearing
only on costs and attorney's fees. Id. at 390-91. Guide-
One petitioned this Court for review.

[**5] [*308] II

GuideOne argues that it had no duty to defend the
Church against the underlying claim of sexual miscon-
duct because Evans left his job as a youth minister before
the policy's effective date. Because Jane Doe's allega-
tions against the Church involved Evans' conduct while a
youth minister, GuideOne suggests, that extrinsic evi-
dence of when that relationship ended establishes no
coverage existed for Evans' acts during the policy period.
Recognizing the eight-corners rule as an impediment to
its argument, however, GuideOne contends a number of
reasons support its proposition that extrinsic evidence
regarding Evans' employment status be considered as an
exception to the rule.

First, GuideOne argues that an exception should ap-
ply because the extrinsic evidence here was primarily
relevant to the issue of coverage, rather than the merits of
the plaintiff's underlying claim. Alternatively, GuideOne
argues that extrinsic evidence is needed to supplement
the plaintiff's allegations because those allegations alone
are insufficient to determine coverage or the duty to de-
fend. Finally, GuideOne submits that should the Court
conclude that the employment evidence is relevant both
to coverage [**6] and liability, an exception to the eight-
corners rule should nevertheless be recognized for this
type of "mixed" or "overlapping" extrinsic evidence.

[HN2]Under the eight-corners or complaint-
allegation rule, an insurer's duty to defend is determined
by the third-party plaintiff's pleadings, considered in
light of the policy provisions, without regard to the truth
or falsity of those allegations. Argonaut Sw. Ins. Co. v.
Maupin, 500 S.W.2d 633, 635, 17 Tex. Sup. Ct. J. 40
(Tex. 1973); Heyden Newport Chem. Corp. v. S. Gen.
Ins. Co., 387 S.W.2d 22, 24, 8 Tex. Sup. Ct. J. 187 (Tex.
1965). The rule takes its name from the fact that only
two documents are ordinarily relevant to the determina-
tion of the duty to defend: the policy and the pleadings of
the third-party claimant. King v. Dallas Fire Ins. Co., 85
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S.W. 3d 185, 187, 45 Tex. Sup. Ct. J. 1224 (Tex. 2002).
Facts outside the pleadings, even those easily ascer-
tained, are ordinarily not material to the determination
and allegations against the insured are liberally construed
in favor of coverage. Nat'l Union Fire Ins. Co. v. Mer-
chants Fast Motor Lines, Inc., 939 S.W.2d 139, 141, 40
Tex. Sup. Ct. J. 353 (Tex. 1997).

Although [HN3]this Court has never expressly rec-
ognized [**7] an exception to the eight-corners rule,
other courts have. * Generally, these courts have drawn a
very narrow exception, permitting the use of extrinsic
evidence only when relevant to an independent and dis-
crete coverage issue, not touching on the merits of the
underlying third-party claim. > Recently, the Fifth [*309]
Circuit observed that if this Court were to recognize an
exception to the eight-corners rule, it would likely do so
under similar circumstances, such as: "when it is initially
impossible to discern whether coverage is potentially
implicated and when the extrinsic evidence goes solely
to a fundamental issue of coverage which does not over-
lap with the merits of or engage the truth or falsity of any
facts alleged in the underlying case." Northfield Ins. Co.
v. Loving Home Care, Inc., 363 F.3d 523, 531 (5th Cir.
2004) (emphasis in original).

1 See generally, 1 ROWLAND H. LONG, THE
LAW OF LIABILITY INSURANCE § 5.
02[2][b][ii] at 5-27 (2006) ("When the extrinsic
facts relied on by the insurer are relevant to the
issue of coverage, but do not affect the third
party's right of recovery, courts have held that the
insurer may refuse to defend third-party actions
even though the allegations in the complaint indi-
cate coverage."); 1 ALLAN D. WINDT, IN-
SURANCE CLAIMS AND DISPUTES § 4:4 In-
surer's refusal to defend based on existence of ex-
trinsic facts (4th ed. 2001) (citing cases which
recognize that insurer may use extrinsic evidence
to explain or refute factual allegations that are
immaterial or extraneous to the merits of the
third-party's claim but relate solely to the ques-
tion of coverage).
[**8]

2 See, e.g., W. Heritage Ins. Co. v. River Entm't,
998 F.2d 311, 313 (5th Cir. 1993) (“"However,
when the petition does not contain sufficient facts
to enable the court to determine if coverage ex-
ists, it is proper to look to extrinsic evidence in
order to adequately address the issue."); Westport
Ins. Corp. v. Atchley, Russell, Waldrop & Hlav-
inka, L.L.P., 267 F. Supp. 2d 601, 621-22 (E. D.
Tex. 2003) (extrinsic evidence admissible in de-
ciding the duty to defend where fundamental pol-
icy coverage questions can be resolved by readily
determined facts that do not engage the truth or

falsity of the allegations in the underlying peti-
tion, or overlap with the merits of the underlying
suit); State Farm Fire & Cas. Co. v. Wade, 827
S.W.2d 448, 452-53 (Tex. App.-Corpus Christi
1992, writ denied) (concluding that extrinsic evi-
dence could be admitted in deciding the duty to
defend when the facts alleged are insufficient to
determine coverage and "when doing so does not
question the truth or falsity of any facts alleged in
the underlying petition"); Gonzales v. Am. States
Ins. Co., 628 S.W.2d 184, 187 (Tex. App.--
Corpus Christi 1982, no writ) (holding that facts
extrinsic to the petition relating only to coverage,
not liability, may be considered to determine a
duty to defend, where such evidence does not
contradict any allegation in the petition); Cook v.
Ohio Cas. Ins. Co., 418 S.W.2d 712, 715-16
(Tex. Civ. App.--Texarkana 1967, no writ)
("[T]he Supreme Court draws a distinction be-
tween cases in which the merit of the claim is the
issue and those where the coverage of the insur-
ance policy is in question. In the first instance the
allegation of the petition controls, and in the sec-
ond the known or ascertainable facts are to be al-
lowed to prevail."); Int'l Serv. Ins. Co. v. Boll,
392 S.W.2d 158, 161 (Tex. Civ. App.--Houston
1965, writ ref'd n.r.e.) (considering extrinsic evi-
dence of identity of driver of insured vehicle by
stipulation to conclude no duty to defend or in-
demnify arose).

[**9] GuideOne relies on extrinsic evidence that is
relevant both to coverage and the merits and thus does
not fit the above exception to the rule. Hence, GuideOne
argues that we should broaden the exception to include
this type of "mixed" or "overlapping™ extrinsic evidence.
But very little support exists for this position, and the
Fifth Circuit Court of Appeals has previously rejected a
similar use of overlapping facts for this purpose. In Gulf
Chemical & Metallurgical Corp. v. Associated Metals &
Minerals Corp., one of the plaintiffs in the underlying
toxic-tort action alleged that one of the defendants, Gulf,
was strictly liable because it had sold or shipped molyox-
ide. 1 F.3d 365, 367 (5th Cir. 1993). The petition did not
specifically state when Gulf had shipped molyoxide, but
the petition did allege that the plaintiffs had suffered
injures from exposure to the toxin between 1946 and
1990. Id. at 368. Extrinsic evidence would have estab-
lished that Gulf had not shipped any molyoxide until
January 20, 1986, which was three days after the expira-
tion of the insurance policy in question. Id. at 368, 370.
Although the fact at issue [**10] concerned both the
merits and coverage, the Fifth Circuit, applying Texas
law, rejected the use of extrinsic evidence under these
circumstances. Id. at 371. [HN4]We likewise reject the
use of overlapping evidence as an exception to the eight-
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corners rule because it poses a significant risk of under-
mining the insured's ability to defend itself in the under-
lying litigation. See Ellen S. Pryor, Mapping the Chang-
ing Boundaries of the Duty to Defend in Texas, 31 TEX.
TECH LAW REV. 869, 891-95 (2000) (discussing risks
associated with using overlapping evidence as an excep-
tion to the eight-corners rule). ®

3 One amicus suggests that the Church here
might have a coverage-related incentive to prove
that Evans was at least apparently employed by
the Church during GuideOne's policy term in or-
der to secure insurance coverage. This proof,
once obtained by the third-party claimant through
discovery, would undermine the insured's defense
to those claims. Similarly, the insurer might have
a coverage-related incentive to develop proof that
the third-party claim is based on criminal or in-
tentional conduct to establish a policy exclusion.

[**11] [*310] Those courts that have recognized
an exception to the eight-corners rule have done so under
limited circumstances involving pure coverage questions.
For example, in International Service Insurance Co. V.
Boll, 392 S.wW.2d 158, 160 (Tex. Civ. App.--Houston

ated by contract, they are rarely coextensive. See Utica
Nat'l Ins. Co. of Texas v. Am. Indem. Co., 141 S.W. 3d
198, 203, 47 Tex. Sup. Ct. J. 845 (Tex. 2004) (observing
that duty to defend and duty to indemnify are distinct and
separate); Whatley v. City of Dallas, 758 S.W.2d 301,
304 (Tex. App.--Dallas 1988, writ denied) (duty to de-
fend is defined by the terms of the contract). The policy
here obligated GuideOne to indemnify the Church in the
event of a meritorious claim for sexual misconduct, but
[**13] with respect to the duty to defend, the contract
provided that GuideOne should "defend any suit brought
against [the insured] seeking damages, even if the allega-
tions of the suit are groundless, false or fraudulent . . . ."

The policy thus defined the duty to defend more
broadly than the duty to indemnify. [HN6]This is often
the case in this type of liability policy and is, in fact, the
circumstances assumed to exist under the eight-corners
rule. Because the respective duties differ in scope, they
are invoked under different circumstances. Trinity Uni-
versal Ins. Co. v. Cowan, 945 S.W.2d 819, 821-22, 40
Tex. Sup. Ct. J. 583 (Tex. 1997). A plaintiff's factual
allegations that potentially support a covered claim is all
that is needed to invoke the insured's duty to defend,
Heyden Newport Chemical Corp., 387 S.W.2d at 26;

1965, writ ref'd n.r.e.), the insurer refused to defend its
insured in an auto-collision case because of a policy en-
dorsement that excluded coverage for "any claim arising
from accidents which occur while any automobile is be-
ing operated by Roy Hamilton Boll." The plaintiff's peti-
tion alleged that the insured's son was driving the in-
sured's car when the accident occurred, but did not oth-
erwise identify the driver. After resolving the third-party
claim, the insured sued his insurer to recover his defense
costs. During this subsequent litigation, the parties stipu-
lated that the insured's only son, Roy Hamilton Boll, was
driving the insured vehicle. The court of appeals con-
cluded that the stipulation established the accident had
not been covered and that the insurer had no duty to de-
fend.

The extrinsic evidence in Boll, however, went
strictly to the coverage issue. It did not contradict any
allegation in the third-party [**12] claimant's pleadings
material to the merits of that underlying claim. In con-
trast, the extrinsic evidence here concerning Evans' em-
ployment directly contradicts the plaintiff's allegations
that the Church employed Evans during the relevant cov-
erage period, an allegation material, at least in part, to the
merits of the third-party claim. Under the eight-corners
rule, the allegation’s truth was not a matter for debate in a
declaratory judgment action between insurer and insured.

Moreover, were we to recognize the exception urged
here, we would by necessity conflate the insurer's de-
fense and indemnity duties without regard for the pol-
icy's express terms. [HN5]Although these duties are cre-

whereas, the facts actually established in the underlying
suit control the duty to indemnify. Trinity Universal Ins.
Co., 945 S.W.2d at 821.

Jane Doe alleged that Evans sexually assaulted her
during the policy period and was a youth minister at the
Church at the time. As the court of appeals observed, the
allegations were sufficient to trigger [**14] [*311]
GuideOne's duty to defend. 139 S.W. 3d at 389.

GuideOne contends that it should not have to defend
because it knows that Evans was not in fact an employee
of the Church during this period, but the duty to defend
does not turn on the truth or falsity of the plaintiff's alle-
gations. One amicus argues, however, that it should be-
cause ignoring the truth invites fraudulent and even col-
lusive pleadings. The amicus further suggests that we
should adopt a true-facts exception to the eight-corners
rule to prevent the rule's recurring use as a tool for fraud.
But the record before us does not suggest collusion or the
existence of a pervasive problem in Texas with fraudu-
lent allegations designed solely to create a duty to de-
fend.

Under the present policy, GuideOne agreed to de-
fend the Church against allegations of sexual misconduct
potentially within coverage, even if the plaintiff's allega-
tions were false or fraudulent. Therefore if GuideOne
knows these allegations to be untrue, its duty is to estab-
lish such facts in defense of its insured, rather than as an
adversary in a declaratory judgment action. Heyden
Newport Chemical Corp., 387 S.W.2d at 25 (observing
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[**15] that [HN7]the duty to defend coverage protects
policyholders against the expense of suits seeking dam-
ages). Application of the eight-corners rule here thus
conforms with the parties contract, and accordingly we
agree with the court of appeals that the circumstances of
this case present no basis for an exception to that rule.

GuideOne also argues that Doe's pleadings failed to
invoke its duty to defend because her allegations did not
sufficiently describe her bodily injury. The policy de-
fined "bodily injury" to mean "bodily injury, sickness or
disease sustained by a person, including death resulting
from any of these at any time." * GuideOne maintains it
had no duty to defend because Doe's pleadings sought
damages for emotional and psychological injuries rather
than "bodily injury."”

4 Although not relevant here, the sexual mis-
conduct clause of the policy excluded sickness or
disease from the definition, making the definition
of "bodily injury" in this context somewhat circu-
lar.

The court of appeals disagreed, [**16] noting that
Doe's allegations of sexual assault, abuse, molestation
and violation were sufficient. 139 S.W. 3d at 390. Be-
cause the policy attributed no technical or special mean-
ing to the term "bodily injury,” the court applied its ordi-
nary and generally accepted meaning, concluding that
bodily injury is commonly understood to be a conse-
quence of sexual assault and abuse. Id. We agree.

Finally, GuideOne complains that the court of ap-
peals erred in remanding the case to the trial court for
determination of costs and attorneys' fees because Doe
did not herself file a declaratory judgment action and did
not pray for attorneys' fees in the proceedings below.
Contrary to GuideOne's argument, however, the Church
asked in its second amended motion for summary judg-
ment that the court not only grant its motion, but also
conduct a hearing and award it attorneys' fees. [HN8]The
Declaratory Judgments Act provides that in any proceed-
ing under the Act "the court may award costs and rea-
sonable and necessary attorney's fees as are equitable and
just." TEX. CIV. PRAC. & REM. CODE § 37.009. The
reasonable and necessary requirements are questions of
fact [**17] to be determined by the factfinder; the equi-
table and just requirements are questions of law for the
trial court to decide. Bocquet [*312]_v. Herring, 972
S.W.2d 19, 21, 41 Tex. Sup. Ct. J. 650 (Tex. 1998). The
court of appeals therefore did not err in remanding the
issue of attorneys' fees and costs to the trial court.

* * * %

Finding no error in the court of appeals' judgment,
we affirm.

David M. Medina

Justice
CONCUR BY: Nathan L. Hecht
CONCUR

Argued October 20, 2005

JUSTICE HECHT, joined by JUSTICE WAIN-
WRIGHT, JUSTICE BRISTER and JUSTICE
WILLETT, concurring in the judgment.

Fielder Road Baptist Church and its insurer, Guide-
One Elite Insurance Co., have reached a stipulation about
the nature and duration of the Church's relationship with
a former youth worker, Charles Patrick Evans, alleged to
have sexually abused Jane Doe. GuideOne argues that
the stipulation should be considered in determining
whether it has a duty to defend the Church against Doe's
lawsuit, and the Court rejects that argument. The Church
argues that even if the stipulation were considered, Doe's
pleadings would still invoke GuideOne's duty to defend.
Because the Church is correct, the Court's discussions of
the so-called [**18] "eight-corners rule", and whether
there should ever be exceptions to it, is unnecessary. I
would not address these difficult issues in a case in
which they cannot affect the result. Accordingly, | join
only in the Court's jJudgment.

Doe sued the Church and Evans, alleging in her peti-
tion the following:

At all times material herein, Charles
Patrick Evans was an associate youth
minister. At all times material herein,
Charles Evans remained under the reten-
tion, direct supervision, agency and con-
trol of Defendant Church. From approxi-
mately early 1992 to 1994, Defendant Ev-
ans was an associate youth minister at
Fielder Road Baptist Church in Arlington,
Texas. During this period Fielder Road
knew or should have known that Evans
engaged in forbidden sexual conduct
which was both actually and potentially
damaging to other persons including
Plaintiff. . . . Fielder Road had knowledge
that Evans had made inappropriate sexual
advances to other young girls in the
church. Despite these reports, Fielder
Road continued to place Evans in a posi-
tion as a youth minister with access and
authority over young girls.
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From approximately 1992 to 1994,
Evans sexually molested Jane Doe at
church functions [**19] and church
sponsored trips, as well as at her own
home.

* % %

Despite allegations of previous inci-
dents, Fielder Road failed to warn parents
of the children in the church youth minis-
try of the sexual tendencies of Defendant
Evans.

* * %

At all times material herein from
1992 to 1994, Evans was employed as an
associate youth minister and was under
Fielder Road's direct supervision and con-
trol when he sexually exploited and
abused Plaintiff. Defendant Evans came
to know Plaintiff and gained access to her
because of his status as a youth minister.
Defendant Evans engaged in this wrong-
ful conduct while in the course and scope
of his employment with Defendant Fielder
Road. Therefore, Defendant Fielder Road
is liable for the wrongful conduct of De-
fendant Evans. Plaintiff therefore pleads
Respondeat Superior, agency, apparent
agency and [*313] agency by estoppel,
vicarious and derivative liability.

Defendant Fielder Road negligently
selected, hired and/or continued the em-
ployment of Defendant Evans in a posi-
tion of trust, confidence and authority as a
youth minister in direct contact with mi-
nors when it knew or should have known
of his dangerous sexual propensities.

Fielder Road failed [**20] to warn
Plaintiff or her family of Evans' danger-
ous sexual propensities.

Fielder Road failed to provide rea-
sonable supervision of Evans.

Fielder Road, as a religious organiza-
tion, is granted special privileges and im-
munities by society and is in a special fi-
duciary relationship with Plaintiff. Defen-
dant owed Plaintiff the highest duty of
trust and confidence and is required to act
in Plaintiff's best interest. Defendant
knowingly violated the relationship. De-
fendant knowingly breached Plaintiff's
trust when Fielder Road failed to act with

49 Tex. Sup. J. 877

the highest degree of trust and confidence
to protect Plaintiff from its sexually
predatory minister. This knowing breach
of fiduciary duty proximately caused in-
jury to Plaintiff.

* % %

Fielder Road also committed fraud by
misrepresentation that proximately caused
Plaintiff's damages. Fielder Road commit-
ted fraud when it represented that Evans
was sexually safe, when it knew or should
have known of his pedophilic tendencies.

* % %

Plaintiff alleges that the actions of
these Defendants have inflicted emotional
distress upon Plaintiff.

Plaintiff alleges that the negligence of
Fielder Road resulted in bodily injury to
Plaintiff.

The Church [**21] has stipulated that the petition's
allegation that "Evans was an associate youth minister"
at the Church from "approximately early 1992 to 1994"
is false. Specifically, the Church has stipulated:

Charles Patrick Evans became a part-
time intern in the youth department of De-
fendant FRBC on November 14, 1991. On
January 1, 1992, Charles Patrick Evans
was hired as a part-time associate in the
youth department of Defendant FRBC.
Charles Patrick Evans left employment
with Defendant FRBC on or about De-
cember 15, 1992. Charles Patrick Evans
never served, nor was he ever authorized
to so act, as an officer or director of De-
fendant FRBC. Charles Patrick Evans did
not serve, nor was he ever authorized to
act, as an employee, or volunteer of De-
fendant FRBC at any time after December
1992. Charles Patrick Evans was offi-
cially removed as a member of Defendant
FRBC in February of 1993.

From March 31, 1993, to March 31, 1994, Guide-
One insured the Church against "legal liability for dam-
ages because of bodily injury . . . to any person arising
out of sexual misconduct which occurs during the policy
period" and agreed to "defend any suit brought against
[the Church] seeking damages, even if [**22] the allega-
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tions of the suit are groundless, false or fraudulent".
GuideOne argues that because the Church did not em-
ploy Evans or authorize him to act on its behalf during
that period, Doe's accusations are not covered by the
policy. That is simply incorrect.

Doe alleges that Evans' sexually molested her
"[flrom approximately 1992 to 1994" -- within the policy
period. Doe further alleges that she suffered bodily injury
because of Evans' sexual misconduct, for which the
Church is liable. If the Church is correct that it did not
employ Evans [*314] within the policy period, then
Doe's claim against the Church for vicarious liability
would fail. But that is clearly not Doe's only claim. She
claims that the Church knew or should have known of
Evans' sexual misconduct from “approximately early
1992 to 1994" and should have warned her and her fam-
ily. She also claims that Evans was the Church's apparent
agent, that the Church breached its fiduciary duty to her,
and that the Church made misrepresentations to her.
Whether those and other claims have merit, legally or

factually, they assert liability against the Church that
may not depend on the period of Evans' association with
the Church and [**23] thus invoke the duty to defend.
GuideOne concedes that if it has a duty to defend any of
Doe's claims, it has a duty to defend them all. *

1 Maryland Cas. Co. v. Moritz, 138 S.W.2d
1095, 1097 (Tex. Civ. App.- Austin 1940, writ re-

f'd).
The "eight-corners" rule applies whether the
Church's stipulation is considered or not. Thus, we have
no need to consider what exceptions the rule might have,

and given the importance of this difficult issue, | would
express no opinion on it.

Accordingly, I concur only in the judgment.
Nathan L. Hecht

Justice
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PRIOR HISTORY: [**1]

Appeal from the United States District Court for the
Southern District of Texas. 4:03-CV-2922. Melinda
Harmon, US District Judge.

Heritage Hous. Dev., Inc. v. Carr, 199 S.W.3d 560, 2006
Tex. App. LEXIS 6930 (Tex. App. Houston 1st Dist.,
2006)

Commer. Underwriters Ins. Co. v. Royal Surplus Lines
Ins. Co., 345 F. Supp. 2d 652, 2004 U.S. Dist. LEXIS
26567 (S.D. Tex., 2004)

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff, an excess in-
surer, appealed a summary judgment that the United
States District Court for the Southern District of Texas
entered in favor of defendants, primary insurers, on dis-
putes between the excess and primary insurers regarding
coverage claims arising out of a tort action brought
against an insured nursing home.

OVERVIEW: In the underlying tort action, a resident's
spouse alleged that the resident suffered injuries as a
result of the nursing home's pattern and practice of ne-
glect. Plaintiff paid $ 1.625 million to settle the tort ac-
tion. Defendants paid more than $ 1 million in defense
and indemnity costs. Plaintiff conceded that defendants
owed nothing further if the tort action implicated only
one primary policy limit and only one primary policy
type. Plaintiff argued that the primary coverage limits
should be stacked temporally, that the stacking principal
applied to indemnity coverage and defense costs, and
that defense costs could be allocated to the commercial
general liability (CGL) part of the primary insurance
policies rather than the hospital professional liability
(HPL) part. The court held that the primary policies
could not be stacked for indemnity or defense purposes
because the liability arising from the underlying action
involved a continuing pattern of neglect rather than a
series of discrete events. The presence of CGL coverage

did not result in more coverage for the underlying claim
because the claim for breach of professional standards
fell within the HPL coverage.

OUTCOME: The court affirmed the order granting
summary judgment to defendants.

CORE TERMS: coverage, insured, stacking, nursing
home, health care, indemnity, policy limits, equitable
subrogation, liability claims, covering, eroding, summary
judgment, primary carriers, coverage limits, policy peri-
ods, temporally, occurrence, discrete, insurer's, omission,
primary insurers, neglect, lawsuit, insurance policies,
excess carrier, nursing home, duty to defend, triggered,
unrelated, stacked'

LexisNexis(R) Headnotes

Civil Procedure > Summary Judgment > Appellate Re-
view > Standards of Review

Civil Procedure > Appeals > Standards of Review > De
Novo Review

[HN1]The court of appeals reviews a grant of summary
judgment de novo.

Civil Procedure > Summary Judgment > Standards >
General Overview

[HN2]Summary judgment is proper when the pleadings
and evidence on file show that there is no genuine issue
as to any material fact and that the moving party is enti-
tled to a jJudgment as a matter of law.

Insurance Law > Excess Insurance > Subrogation

[HN3]Texas cases providing a right of equitable subro-
gation to an excess carrier involve an excess carrier suing
a primary carrier, where their respective policies overlap
temporally. An excess carrier cannot step into the shoes
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of its insured as to a primary carrier to which the excess
carrier is not excess.

Insurance Law > Claims & Contracts > General Over-
view

[HN4]Stacking refers to the concept of taking policy
limits from multiple, but not overlapping, policies poten-
tially covering the same lawsuit and adding those limits
together.

Insurance Law > Claims & Contracts > General Over-
view

[HN5]When a single occurrence triggers more than one
policy, covering different policy periods, an insured's
indemnity limit should be whatever limit applied at the
single point in time during the coverage periods of the
triggered policies when the insured's limit was highest.

Insurance Law > General Liability Insurance > Occur-
rences

[HN6]Whether there was one occurrence or more is de-
termined by the respective terms of insurance policies.

Insurance Law > Claims & Contracts > General Over-
view

[HN7]In determining the facts established in underlying
litigation, the court reviews the record from the underly-
ing suit, which includes the pleadings, the trial transcript,
the insurance policy, and the judgment.

Civil Procedure > Summary Judgment > Appellate Re-
view > General Overview

Civil Procedure > Summary Judgment > Evidence
[HN8]Fed. R. Civ. P. 56 does not impose upon the dis-
trict court a duty to sift through the record in search of
evidence to support a party's opposition to summary
judgment. Nor is it the appellate court's duty to do so on
appeal.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN9]In an eroding policy, an insurer's payments to de-
fense counsel to defend the liability suit count against the
policy limits.

Insurance Law > Claims & Contracts > General Over-
view

[HN10JAnN insured is entitled to select the policy that
provides the most coverage from those potentially pro-
viding coverage, thereby allowing the insured to select
an applicable year in which the individual or aggregate
limits are the highest.

Insurance Law > Claims & Contracts > Policy Inter-
pretation > General Overview

[HN11]Interpretation of insurance contracts in Texas is
governed by the same rules as interpretation of other
contracts. When a contract provision makes a general
statement of coverage, and another provision specifically
states the time limit for such coverage, the more specific
provision will control.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN12]Under Texas law, a duty to defend is determined
under the eight corners rule. In Texas, the eight-corners
rule provides that when an insured is sued by a third
party, the liability insurer is to determine its duty to de-
fend solely from terms of the policy and the pleadings of
the third-party claimant. Resort to evidence outside the
four corners of these two documents is generally prohib-
ited. The duty to defend does not depend upon the truth
or falsity of the allegations: A plaintiff's factual allega-
tions that potentially support a covered claim are all that
is needed to invoke the insurer's duty to defend.

Healthcare Law > General Overview

[HN13]A plaintiff's legal theories and labels do not con-
trol the question of whether a claim is a health care li-
ability claim subject to former Tex. Rev. Civ. Stat. Ann.
art. 4590i (2003), known as the Medical Liability and
Insurance Improvement Act (MLIIA). Plaintiffs cannot
use artful pleading to avoid the MLIIA's requirements
when the essence of the suit is a health care liability
claim. To determine whether a cause of action falls under
the MLIIA's definition of a "health care liability claim,"”
the court examines the claim's underlying nature. If the
act or omission alleged in the complaint is an inseparable
part of the rendition of health care services, then the
claim is a health care liability claim. One consideration
in that determination may be whether proving the claim
would require the specialized knowledge of a medical
expert.

Healthcare Law > Insurance > General Overview

[HN14]Under Texas law, hospital professional liability
coverage policies provides for breaches of professional
standards of health care, while commercial general liabil-
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ity coverage provides for other non-care related negli-
gence.

Insurance Law > Claims & Contracts > General Over-
view

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN15]Texas law prohibits stacking policies that do not
overlap to provide more coverage than the highest limits
of any one policy. That rule applies to both the indemnity
and defense portions of an eroding policy. Insureds who
contract for an eroding policy are not entitled to a more
favorable stacking rule than insureds who pay more for
an unlimited defense.
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cial Underwriters Insurance Company, Plaintiff - Appel-
lant: Philip D Nizialek, Rathwell & Nizialek, The Wood-
lands, TX.

For ROYAL SURPLUS LINES INSURANCE CO, De-
fendant - Appellee: Noel Terry Adams, Jr, Hilary Chan-
ning Borow, Henry Sim Platts, Jr, Jay W Brown, Beirne,
Maynard & Parsons, Houston, TX.

For EVANSTON INSURANCE CO, Defendant - Appel-
lee: Gary J Siller, Strasburger & Price, Houston, TX.

JUDGES: Before SMITH, WIENER and HAYNES,
Circuit Judges.

OPINION BY: HAYNES

OPINION
[*553] HAYNES, Circuit Judge:

This case involves a dispute between two primary
insurers, Royal Surplus Lines Insurance Company
("Royal™) and Evanston Insurance Company (“Evans-
ton™), and an excess insurer, North American Specialty
Insurance Company (“North American™), * [*554] and
arises out of a tort suit against a nursing home. North
American appeals the district court's grant of summary
judgment in favor of Royal and Evanston. For the rea-
sons set forth below, we AFFIRM.

1 North American is a successor to Commercial
Underwriters Insurance Company, under whose
[**2] name the original suit was brought.

I. BACKGROUND

Velma Carr sued the Heritage Sam Houston Gardens
nursing home, its parent company Heritage Housing, and

a number of its employees in state court for “continuing
negligence” in the nursing home's care of her husband,
Raymond Carr. Mr. Carr resided at the nursing home
from February 1999 to June 2000, when he was trans-
ferred to another home. He died in 2002. The suit alleged
that the nursing home's "pattern and practice of ongoing
neglect” caused Mr. Carr to suffer from "a dislocated
shoulder, pressure sores, skin tears and contusions, ul-
cers," and other "pain" and "indignity" resulting from
failures of basic care. At trial, a jury awarded over $ 4.5
million in actual and punitive damages. Royal thereafter
settled the case with Mrs. Carr on behalf of the individ-
ual nurse defendants and took the position that its cover-
age was thereby exhausted. ?

2 Evanston took the position that, because the
Royal policy afforded the most coverage, Royal
should handle the defense with Evanston contrib-
uting to it. At oral argument, Evanston stated that
it has settled all claims with Royal regarding their
respective obligations to each other.

The two corporate [**3] defendants appealed, with
North American paying the costs of the appeal, and a
state appellate court reversed the trial judgment against
them. Heritage Housing Dev., Inc. v. Carr, 199 S.W.3d
560, 572 (Tex. App.--Houston [1st Dist.] 2006, no pet.).
It rendered judgment in favor of Heritage Housing and
remanded for a new trial against the nursing home. * Id.
Subsequently, North American paid $ 1.625 million to
settle with the Carrs on behalf of the nursing home be-
fore another trial was held.

3 The remand was based upon the appellate
court's determination that submission of Heritage
Housing's negligence as part of the question ask-
ing the jury to calculate each party's percentage
of responsibility led to an incorrect result.

Meanwhile, North American filed a lawsuit, which
was removed to federal court, over liability coverage for
damages and defense costs incurred by insureds in the
underlying tort suit. During the period over which Mrs.
Carr alleged negligence, the insureds had three succes-
sive, non-overlapping insurance policies providing pri-
mary liability coverage: a $ 1 million policy from Royal
covering April 1998 to April 1999; a $ 1 million policy
from Royal covering April 1999 to [**4] April 2000;
and a $ 500,000 policy from Evanston covering April
2000 to April 2001. Concurrent with the primary poli-
cies, the insureds also had two policies providing excess
coverage: a $ 5 million policy from North American
covering April 1998 to April 1999 and a $ 5 million pol-
icy from North American covering April 1999 to April
2000. All of these policies were issued to the insureds
with knowledge that the business being insured was a
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long-term health care facility. As Evanston noted, North
American did not have an excess policy for the period
covered by the Evanston policy. It is undisputed that, in
combination, Evanston and Royal have paid more than $
1 million in defense and indemnity costs for the Carr
lawsuit. North American concedes that if only one policy
amount and only one policy type is implicated by the
Carr lawsuit, then Appellees owe nothing further.

In the coverage case, North American argued, inter
alia, that Mrs. Carr had sued for discrete acts of negli-
gence occurring [*555] over the course of the three
primary policy periods such that the primary coverage
limits should be "stacked." North American's excess
coverage then would not be triggered until the limit of
the total [**5] of all three primary policies ($ 2.5 mil-
lion) has been reached. North American further argued
that the stacking principle should apply to defense costs,
in addition to indemnity coverage. Finally, North Ameri-
can argued that the defense costs incurred on behalf of
the nursing home's parent company should be allocated
to the Commercial General Liability ("CGL") part of the
primary insurance policies rather than the Hospital Pro-
fessional Liability ("HPL") part. *

4 Because the coverage limits applied separately
to each part, a policy with a $ 1 million limit al-
lowed $ 1 million of CGL coverage and $ 1 mil-
lion of HPL coverage. Thus, North American's
argument, if successful, would provide for more
primary coverage before reaching its excess
layer.

On October 29, 2004, the district court granted par-
tial summary judgment to Royal and Evanston, holding
that the policies could not be temporally "stacked" for
purposes of indemnity payments and that defense costs
could not be allocated to the CGL portion of the policy.
Commercial Underwriters Ins. Co. v. Royal Surplus
Lines Ins. Co., 345 F. Supp. 2d 652, 658 (S.D. Tex.
2004). Thereafter, the court granted further partial sum-
mary judgment to Royal [**6] and Evanston, holding
that the policies could not be temporally "stacked" for
defense cost allocation purposes. Ultimately, the court
issued final summary judgment as to all parties and is-
sues, and this appeal followed.

I1. STANDARD OF REVIEW

[HN1]We review a grant of summary judgment de
novo. Allstate Ins. Co. v. Disability Servs. of the Sw. Inc.,
400 F.3d 260, 262-63 (5th Cir. 2005). [HN2]Summary
judgment is proper when the pleadings and evidence on
file "show that there is no genuine issue as to any mate-
rial fact and that the moving party is entitled to a judg-
ment as a matter of law." Celotex Corp. v. Catrett, 477

U.S. 317, 322, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986)
(citations omitted).

111. DISCUSSION

This case involves, in essence, two forms of stack-
ing: (1) temporal, across policies covering different time
periods; and (2) subject matter, across policies within a
time period that cover different potential liabilities.
Within the first category, North American seeks stacking
of two different things -- indemnity payments and de-
fense costs.

A. Equitable Subrogation

North American's lawsuit is based on its contention
that it is entitled to equitable subrogation as an excess
carrier against primary carriers. At the outset, then,
[**7] the question arises whether North American can
assert such a claim here. Evanston also challenges
whether North American sought recovery on an equitable
subrogation theory in the district court. [HN3]Texas
cases providing a right of equitable subrogation to an
excess carrier involve an excess carrier suing a primary
carrier, where their respective policies overlap tempo-
rally. See, e.g., Am. Centennial Ins. Co. v. Canal Ins.
Co., 843 S.W.2d 480, 481 (Tex. 1992) (allowing equita-
ble subrogation by an excess carrier to the insured's
Stowers ° claim against the primary carrier). That is not
the case here as to Evanston. [*556] As a result, North
American cannot "step into the shoes" of its insured as to
a primary carrier to which North American is not excess.
¢ Royal Ins. Co. v. Caliber One Indem. Co., 465 F.3d
614, 625 (5th Cir. 2006). ” North American cannot re-
cover against Evanston under a theory of equitable sub-
rogation. ® Because Evanston's arguments under the
stacking theory are also correct, we discuss the Evanston
policy along with the Royal policies in that analysis be-
low.

5 G.A. Stowers Furniture Co. v. Am. Indem. Co.,
15 S.W.2d 544 (Tex. Comm'n App. 1929, hold-
ing approved).

6 Evanston also argues [**8] that North Ameri-
can never raised the principle of equitable subro-
gation in the trial court; North American con-
cedes it did not "use the magic words" but argues
that it adequately raised the concept below.

7 We are puzzled by North American's conten-
tion at oral argument that this case was decided
under Louisiana law. The opinion expressly states
that it was decided under Texas law.

8 Thus, we need not determine if North Ameri-
can properly raised this ground in the trial court.

This case potentially presents the issue of whether
recent Texas cases have eroded the underpinnings of
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Canal even in cases of temporally overlapping excess
and primary policies, such as those of North American
and Royal. See Excess Underwriters at Lloyd's v. Frank's
Casing Crew & Rental Tools, Inc., 246 S.W.3d 42, 48-50
(Tex. 2008) (holding that absent an express agreement to
the contrary, a carrier who settles a claim later deter-
mined not to be covered by its policy cannot sue the in-
sured for reimbursement of the excess amount); Mid-
Continent Ins. Co. v. Liberty Mut. Ins. Co., 236 S.W.3d
765, 768 (Tex. 2007) (holding that in the absence of an
agreement with each other, a primary carrier for the same
policy period [**9] as another primary carrier has no
right of contribution against the other carrier even if it
pays more than its pro rata share of the defense or in-
demnity costs). Mid-Continent distinguishes Canal as
follows: "In Canal, we recognized equitable subrogation
as a basis for an excess insurer's recovery against a pri-
mary insurer to prevent a primary insurer from taking
advantage of an excess insurer, acting solely as such,
when a potential judgment approaches the primary in-
surer's policy limits." 236 S.W.3d at 776 (citing Canal,
843 S.W.2d at 483). Canal involved an equitable subro-
gation claim based upon the insured's own Stowers claim
against the primary carrier.

At oral argument, Royal's counsel conceded that the
principles of equitable subrogation announced in Canal
have not been abrogated by later decisions. Because we
resolve this case on the stacking arguments, we need not
decide the question of whether equitable subrogation
applies to the Royal policies.

B. Temporal Stacking

1. Indemnity

Thus, we turn to the stacking issues.
[HN4]"Stacking" refers to the concept of taking policy
limits from multiple, but not overlapping, policies poten-
tially covering the same lawsuit and adding those limits
[**10] together. Am. Physicians Ins. Exch. v. Garcia,
876 S.W.2d 842, 854-55 (Tex. 1994). In Garcia, the
Texas Supreme Court considered what coverage limit to
apply when there are consecutive policies covering dis-
tinct policy periods and a claim occurrence extends
throughout multiple policy periods. The court held that
the coverage limits "could not be 'stacked' to multiply
coverage for a single claim involving indivisible injury"
such that the coverage limit would be the "sum of the
[*557] limits provided by the applicable policies.” © Id.
at 853-54. Instead, [HN5]when "a single occurrence trig-
gers more than one policy, covering different policy pe-
riods, . . . the insured's indemnity limit should be what-
ever limit applied at the single point in time during the
coverage periods of the triggered policies when the in-
sured's limit was highest." I1d. at 855.

9 The court explained the rationale for this rule:

[The argument for stacking]
rests on the assumption that [the
insured] had three times more in-
surance than he purchased. At no
time during the four relevant cov-
erage years did any two policies
overlap. Thus, at no time during
the four years did [the insured]
carry liability insurance with a
per-occurrence [**11] limit
greater than $ 500,000. [The in-
sured] did not purchase malprac-
tice insurance for $ 1.5 million in
coverage, as he might have done
by purchasing excess or umbrella
coverage, and therefore he may
not claim to benefit from $ 1.5
million in coverage by stacking
temporally distinct policies.

Garcia, 876 S.W.2d at 854-55.

The parties in this case do not dispute the validity of
Garcia's anti-stacking rule. Rather, they disagree about
whether the liability arising from Mrs. Carr's suit in-
volved a single covered event or multiple discrete cov-
ered events. Under Garcia's rule, if the negligence at the
nursing home constituted a single covered event, it
would trigger only one coverage limit. But if the negli-
gence consisted of multiple, discrete covered events,
each such event would trigger its own separate coverage
limit.

In answering this question, we begin with the policy
language. The Royal policies cover medical incidents
and define a "medical incident" as "any act or omission:
a. In the providing of or failure to provide professional
health care services to your patients, including: (1) The
providing or dispensing of food, beverages, medications
or medical supplies or appliances in connection [**12]
with such services; . . . ." They further state that "[a]ll
related 'medical incidents' arising out of the providing of
or failure to provide professional health care services to
any one person shall be considered one 'medical inci-
dent." The Evanston policy likewise provides that its
Professional Liability coverage insures sums “the Insured
shall become legally obligated to pay as damages be-
cause of malpractice arising out of the rendering of, or
failure to render, . . . the following professional services
in the Named Insured's . . ., nursing home . . . : medical .
.. Or nursing treatment to a patient, including the furnish-
ing of food or beverages in connection therewith." It fur-
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ther states that "[tjwo or more claims arising out of a
single act, error, omission or occurrence or a series of
related acts, errors, omissions, or occurrence[s] shall be
treated as a single claim.” ¥

10 As our court has previously held,
[HN6]"Whether there was one occurrence or
more is determined by the policies' respective
terms." Caliber One, 465 F.3d at 621.

The key word in both of these policies is the same:
"related.” Under both policies, a series of multiple inci-
dents becomes a single continuing incident [**13] or
occurrence only if they are "related."” * Although the
policies do not further clarify the meaning of "related,” a
Texas appellate court has construed the term in a similar
insurance contract to mean "having a logical or causal
connection." Columbia Cas. Co. v. CP Nat'l, Inc., 175
S.W.3d 339, 347 (Tex. App.--Houston [1st Dist.] 2004,

pet. denied).

11 Under the Royal policy, the incidents must
also relate to a single person. That requirement is
not at issue here, as the incidents all related to
Mr. Carr.

In this case, the district court considered summary
judgment evidence consisting [*558] of the pleadings,
trial transcript, and jury findings of the underlying suit,
and concluded that the negligent acts at the nursing home
were related. * Mrs. Carr's complaint alleged "serious
bodily injuries" which were "proximately caused by the
continuing negligence" of the insureds. 345 F. Supp. 2d
at 667-68. Elsewhere it referred to the nursing home's
"continuing course of repeated negligence." Id. at 668.
The court summarized:

[T]he plaintiff's theory in the underlying
suit, a theory upon which she prevailed,
was that Mr. Carr was injured by a series
of acts and omissions that were related,
having both [**14] causal connections
(i.e., the pattern of negligence was caused
by management's focus on cutting costs)
and logical connections (i.e., all of the
relevant acts/omissions are logically con-
nected to the concept of professional nurs-
ing home care, to which Mr. Carr was en-
titled).

12 North American argues that it was error for
the district court to rely in part on the complaint
and jury findings. There is no support for this as-

sertion. To the contrary, [HN7]in determining
"the facts established in the underlying litiga-
tion,” we "review the record from the underlying
suit, which includes the pleadings, the trial tran-
script, the insurance policy, and the judgment.”
Great Am. Lloyds Ins. Co. v. Mittlestadt, 109
S.W.3d 784, 787 n.1 (Tex. App.--Fort Worth
2003, no pet.). In the related circumstance of ap-
portioning a settlement between covered and un-
covered claims, we have held that the trial court
may look to all relevant evidence, whether or not
it would have been admissible in the liability
case. Am. Int'l Specialty Lines Ins. Co. v. Res-
Care, Inc., 529 F.3d 649, 657-58 (5th Cir. 2008).
We agree that the presence of a broad form sub-
mission to the jury of the negligence question is
not dispositive [**15] on the question of whether
there was a continuing pattern of neglect. Here
the entire theory of the case -- from pleadings
through trial -- was that of a continuing pattern of
neglect, rather than a series of unrelated and dis-
connected wrongs.

Thus, while one could argue that each day the nurs-
ing home committed an act of negligence in failing to
properly feed or treat Mr. Carr, these events are all "re-
lated.” North American points out that Mr. Carr's prob-
lems began with poor nutritional care, followed by a
shoulder injury, which led to mobility problems, which
led to sores, skin ulcers and similar conditions. While
North American contends these are discrete events, they
all stemmed from a pattern of neglect and incompetence.
Indeed, as noted above, the district court concluded that
the Carrs' theory of the case in its complaint, continuing
into its presentation of evidence at trial, was one of a
continuing pattern of neglect, not a series of discrete
events. ** In this appeal, North American has not pointed
to any specific evidence showing discrete, unrelated inju-
ries leading to discrete damages with individualized,
unrelated damages. [HN8]"Rule 56 does not impose
upon the district court [**16] a duty to sift through the
record in search of evidence to support a party's opposi-
tion to summary judgment. Nor is it our duty to do so on
appeal.” Stults v. Conoco, Inc., 76 F.3d 651, 657 (5th Cir.
1996) (citations omitted).

13 Although the jury verdict in the underlying
liability case was ultimately vacated by the appel-
late court and remanded for a new trial as to the
nursing home, both sides and the district court re-
lied upon the evidence from the first trial. We
conclude that it is appropriate to rely upon such
evidence in assessing the question of the basis for
the settlement. If North American wished to bring
any other relevant evidence before the district
court, it could have done so.
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We conclude that Garcia applies to prevent North
American from temporally stacking the policies for in-
demnity purposes. Under Garcia, the insured (and North
American as its "equitable subrogee™) [*559] is entitled
to "whatever limit applied at the single point in time dur-
ing the coverage periods of the triggered policies when
the insured's limit was highest." Garcia, 876 S.W.2d at
855. In this case, that is $ 1 million.

2. Defense Costs

The policies in question are "eroding" policies. Li-
ability insurance [**17] policies often have two compo-
nents: defense and indemnity. In many liability policies,
the policy limits refer only to the indemnity obligation
(i.e., the duty to pay covered claims), and the obligation
to defend a liability suit is not capped by the policy lim-
its. [HN9]In an eroding policy, by contrast, the insurer's
payments to defense counsel to defend the liability suit
count against the policy limits. Westchester Fire Ins. Co.
v. Admiral Ins. Co., 152 SW.3d 172, 192 (Tex. App.--
Fort Worth 2004, pet. denied). For example, if the erod-
ing policy limits are $ 10,000, and the insurer pays $
10,000 in reasonable defense fees, the policy limits for
that occurrence are exhausted.

Thus, in the Garcia case, the focus of the inquiry
was the indemnity obligation, because the duty to defend
did not have a policy limit. Here, the three policies do
have a limit on defense costs because those costs, includ-
ing attorneys' fees, are included in the "per medical inci-
dent" limits.

North American argues that even if the Garcia anti-
stacking rule applies to prevent stacking for indemnity
purposes, it should allow stacking for defense purposes.
North American cited no cases for this proposition and
acknowledges [**18] that there are few cases nation-
wide addressing eroding policies at all, much less in the
context of stacking. It suggests, then, that even if Garcia
requires the insured to select one policy under which
obligations would be measured, we should allow the
insured to select one policy for indemnity and another for
defense, because of the eroding nature of the policies.

North American makes two arguments in support of
this contention, unsupported by any precedent. First,
North American argues that fairness dictates that the
insured should get the benefit of having paid multiple
premiums over the years. This argument would make
sense if the Carr family were the only potential claimant
in any of those years. But insurance is purchased to cover
unintended, unexpected events, few or many, year after
year. An insured who buys car insurance every year for
twenty-five years and never has an accident is not enti-
tled to a refund of premiums. He received what he bar-
gained for -- insurance for each year.

Here, we have no information about other claimants,
but it matters not whether they were few or many. The
nursing home bargained for insurance year after year,
and it received that insurance. If what [**19] it wanted
was more coverage each year, it could obtain that by
paying more -- as it did by buying the excess policies for
two of the three years. If it wanted higher primary policy
limits, it could obtain that by paying more for increased
coverage. What it did instead was insure itself temporally
under policies providing that related incidents involving
one injured person constitute one claim, whether year
after year or within one year.

Even more importantly, if the insured wanted a pol-
icy that had an unlimited defense obligation, rather than
an eroding one, it should have contracted for such a pol-
icy. North American's argument would actually give the
nursing home the benefit of an additional $ 1 million in
defense costs coverage, despite its failure to contract for
that coverage. Thus, the "fairness" argument [*560] is
unpersuasive. *

14 Additionally, under Garcia, [HN10]the in-
sured is entitled to select the policy that provides
the most coverage from those potentially provid-
ing coverage, thereby allowing the insured to se-
lect an applicable year in which the individual or
aggregate limits are the highest. Garcia, 876
S.W.2d at 855.

North American makes a second argument directed
only at the Royal [**20] policies, citing the following
policy language:

The limits of this Coverage Part apply
separately to each consecutive annual pe-
riod and to any remaining period of less
than 12 months, starting with the begin-
ning of the policy period shown in the
Declarations, unless the policy period is
extended after Issuance for an additional
period of less than 12 months. In that
case, the additional period will be deemed
part of the last preceding period for pur-
poses of determining the Limits of Insur-
ance.

North American argues that this language permits the
limits to restart each year on a continuing medical inci-
dent, despite specific policy language to the contrary.

[HN11]"Interpretation of insurance contracts in
Texas is governed by the same rules as interpretation of
other contracts. . . . [W]hen a contract provision makes a
general statement of coverage, and another provision
specifically states the time limit for such coverage, the
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more specific provision will control." Forbau v. Aetna

REV. CIV. STAT. ANN. art. 4590i (Vernon 2003)).

Life Ins. Co., 876 S.W.2d 132, 133-34 (Tex. 1994). Here,
the policy specifically provides that all related medical
incidents constitute one incident. The more general lan-
guage quoted above does not purport to change [**21]
this specific limitation; instead, it explains what gener-
ally happens to policy limits, including aggregate limits,
if a policy is renewed or extended for an additional year
or subset thereof. Thus, this language does not start a
new limit of liability running in favor of the insured on
the same medical incident.

C. Subject-Matter Stacking

This leads us to North American's last stacking ar-
gument. North American impliedly concedes that the
actual settlement it paid was for a claim covered under
the HPL portion of the policy. However, North American
argues for a stacking of sorts as to the CGL and HPL
portions of each policy for defense costs. North Ameri-
can reasons that Heritage Housing's defense actually
triggered the CGL portion of the policies in lieu of or in
addition to the HPL policies.

[HN12]Under Texas law, a duty to defend is deter-
mined under the "eight corners" rule. In Texas, "[t]he
eight-corners rule provides that when an insured is sued
by a third party, the liability insurer is to determine its
duty to defend solely from terms of the policy and the
pleadings of the third-party claimant. Resort to evidence
outside the four corners of these two documents is gener-
ally prohibited." [**22] GuideOne Elite Ins. Co. v.
Fielder Rd. Baptist Church, 197 S.W.3d 305, 307 (Tex.
2006). The duty to defend does not depend upon the truth
or falsity of the allegations: "A plaintiff's factual allega-
tions that potentially support a covered claim is [sic] all
that is needed to invoke the insurer's duty to defend . . . ."
Id. at 310 (citing Heyden Newport Chem. Corp. v. S.
Gen. Ins. Co., 387 S.W.2d 22, 26 (Tex. 1965)). North
American contends that, under the eight corners rule,
Royal was obligated to defend Heritage Housing under
the CGL portion of the policy. Thus, it argues that at
least another $ 1 million in policy limits are available
here.

North American's contention is based upon the ar-
gument that, until 2005, Texas [*561] law treated
claims for faulty supervision in a health care setting as
"ordinary," rather than "health care" negligence claims.
Under this argument, the claims against Heritage Hous-
ing for inadequate staffing and funding were not health
care liability claims. Questions about what claims consti-
tute health care liability claims often have arisen in
Texas because health care liability claims are subject to
strict pleading and proof requirements under Texas law.
See TEX. CIV. PRAC. & REM. CODE ANN. §8
74.001-.507 [**23] (Vernon 2005) (replacing TEX.

Thus, the question of whether a claim was or was not a
health care liability claim was important in contexts
other than insurance. North American contends that the
2005 decision of Diversicare Gen. Partner, Inc. v. Rubio,
185 S.W.3d 842 (Tex. 2005) changed Texas law regard-
ing what constitutes a health care liability claim, and
made understaffing and underbudgeting claims "health
care liability" claims for the first time. Thus, since the
Carr litigation was defended before that date, North
American reasons that the defense obligation should be
viewed under the law existing at the time, making the
claims against Heritage Housing CGL claims.

We need not decide whether subject-matter alloca-
tion of defense costs under an eroding policy is judged
by the law at the time of defense or some time later, be-
cause North American's argument rests on a faulty prem-
ise. In fact, Rubio did not change Texas law. For at least
a decade before Rubio, the Texas Supreme Court (and
numerous intermediate appellate courts) had made clear
that [HN13]a plaintiff's legal theories and labels do not
control the question of whether a claim is a [**24]
health care liability claim subject to (then existing)
Avrticle 4590i, known as the Medical Liability and Insur-
ance Improvement Act ("MLIIA"). Garland Cmty. Hosp.
v. Rose, 156 S.W.3d 541, 543-44 (Tex. 2004) (citing
authorities dating back to 1994).

Plaintiffs cannot use artful pleading to
avoid the MLIIA's requirements when the
essence of the suit is a health care liability
claim. . . . To determine whether a cause
of action falls under the MLIIA's defini-
tion of a "health care liability claim,” we
examine the claim's underlying nature. . . .
If the act or omission alleged in the com-
plaint is an inseparable part of the rendi-
tion of health care services, then the claim
is a health care liability claim. . . . One
consideration in that determination may
be whether proving the claim would re-
quire the specialized knowledge of a
medical expert.

Id. These same standards were used to determine Rubio
as they had been in numerous cases before. Given the
many cases defining health care claims by substance
rather than form, Rubio was not some revolutionary
change in Texas law.

[HN14]Under Texas law, HPL coverage like that in
the Royal and Evanston policies provides for breaches of
professional standards [**25] of health care, while CGL
coverage provides for other non-care related negligence.
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See generally Utica Nat'l Ins. Co. of Tex. v. Am. Indem.
Co., 141 S.\W.3d 198, 201 (Tex. 2004) (addressing a pro-
fessional services exclusion in a CGL policy). Mrs.
Carr's suit was manifestly a claim alleging breach of pro-
fessional care. North American points to a reference in
Mrs. Carr's complaint to a corporate policy of under-
budgeting and understaffing. However, this reference is
not a claim of negligence unrelated to standards of pro-
fessional care. It is not an actionable tort merely to un-
derbudget or understaff. Rather, Mrs. Carr's allegation
amounted to a claim of negligence because the alleged
Heritage Housing policy of underbudgeting and under-
staffing caused the nursing home to [*562] deliver in-
adequate medical care to Mr. Carr. Indeed, the only way
to know whether a nursing home is properly staffed is by
resort to professional standards of care. This claim fell
squarely within the HPL side of the policies at issue. The
decision to defend the Carr case under the HPL cover-

age, rather than the CGL coverage, was proper, and
North American's argument does not result in more cov-
erage.

1V. CONCLUSION

[HN15]Texas law [**26] prohibits stacking policies
that do not overlap to provide more coverage than the
highest limits of any one policy. That rule applies to both
the indemnity and defense portions of an eroding policy.
Insureds who contract for an eroding policy are not enti-
tled to a more favorable stacking rule than insureds who
pay more for an unlimited defense. The primary insurers
in this case defended and paid under their HPL policies,
and the presence of CGL coverage does not provide
more coverage for this medical incident. The district
court's order granting summary judgment to Evanston
and Royal is AFFIRMED.
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OPINION BY: Don R. Willett

OPINION

[*651] Upon being sued by five different home-
owners alleging various construction defects, Pine Oak
Builders, Inc. made written demand on its insurers, in-
cluding Great American Lloyds Insurance Co., for a de-
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fense. When the insurers denied any duty to defend, Pine
Oak sued for breach of the insurers' defense obligations.
This coverage dispute revisits issues addressed in three
of our recent cases, which decide some matters in Pine
Oak's favor and some in Great American's favor.

I. Background

Great American issued occurrence-based commer-
cial general liability (CGL) policies to Pine Oak, a
homebuilder, covering April 1993 to April 2001. An-
other insurer, Mid-Continent Casualty Co., issued CGL
policies covering April 2001 to April 2003. Between
February 2002 and March 2003, five homeowners sued
Pine Oak, alleging their homes suffered water damage
because [*652] of defective construction. Four of the
suits alleged improper installation of a synthetic stucco
product known as an Exterior Insulation and Finish Sys-
tem (EIFS). The other suit, the Glass suit, alleged [**2]
water damage due to improper design and construction
of columns and a balcony.

The insurers denied Pine Oak's request for a defense
in the homeowner suits, prompting Pine Oak to file this
suit. The insurers in turn sought a declaratory judgment
that they had no obligation to defend or indemnify Pine
Oak. Both sides sought summary judgment--Pine Oak
arguing its right to a defense and damages, and Great
American arguing the policies did not cover the claims in
the underlying suits. The trial court granted summary
judgment for the insurers on all issues.

The court of appeals * affirmed the summary judg-
ment for Mid-Continent because of an EIFS exclusion
found in Mid-Continent's policies, and Pine Oak does not
appeal this ruling. As for Great American, the court af-
firmed the summary judgment relating to the Glass suit,
reasoning that it only alleged defective work by Pine Oak
that was excluded under the policies' "your work" exclu-
sion. However, the court concluded Great American had
a duty to defend the four other homeowner suits, though
Pine Oak could not recover statutory damages under the
Prompt Payment of Claims statute ? for Great American's
failure to defend the suits. We granted the [**3] parties'
cross-petitions. *

1 Swad .

2 TEX. INS. CODE §§ 542.051-.061 (previ-
ously codified as TEX. INS. CODE art. 21.55).

3 240 S.W.3d 869, 50 Tex. Sup. Ct. J. at 1073-
74 (Aug. 31, 2007).

I1. Discussion

A. Lamar Homes -- Whether Faulty Workman-
ship Claims Are Covered and Whether Insurance
Code Article 21.55 Applies

Great American urges us to hold that Pine Oak's
faulty-workmanship claims do not allege "property dam-
age" caused by an "occurrence™ under the terms of the
policies. This argument is foreclosed by Lamar Homes
Inc. v. Mid-Continent Casualty Co., where we held that a
claim of faulty workmanship against a homebuilder was
a claim for property damage caused by an occurrence
under a CGL policy. * The relevant policy language in
the Great American policies is identical to the policy
language we construed in Lamar Homes. ®

4 242 SW.3d 1, 4-5, 16 (Tex. 2007).

5 Great American's briefing concedes that the
occurrence and property-damage issues presented
in this case are identical to the issues then pend-
ing in Lamar Homes.

Pine Oak asks us to reverse the court of appeals'
holding that the Prompt Payment of Claims statute does
not apply to an insurer's breach of its duty to defend un-
der a liability policy. [**4] We agree, as Lamar Homes
again controls, making clear [HN1]the statute does apply
to such situations. ©

6 Lamar Homes, 242 S.W.3d at 5, 20.

B. Don's Building Supply -- What Triggers Cov-
erage Under an Occurrence-Based CGL Policy

The underlying suits concern homes built in 1996
and 1997. Great American's policies, consecutive one-
year policies, cover the period from April 5, 1993 to
April 5, 2001. On the question of whether Great Ameri-
can's policies were triggered under facts alleged in the
underlying suits, the court of appeals followed the "ex-
posure rule" for determining whether a property-damage
claim is covered under an occurrence-based CGL policy.
" Great American urges us to adopt the [*653] "manifes-
tation rule" for deciding whether a property-damage
claim is covered.

7  SW.3dat

We rejected both of these rules in Don's Building
Supply, Inc. v. OneBeacon Insurance Co., ® another case
involving insurance coverage of EIFS claims. [HN2]We
adopted instead the actual-injury rule, under which prop-
erty damage occurs during the policy period if "actual
physical damage to the property occurred” during the
policy period. ° As we explained in that case, "the key
date is when injury happens, not when someone [**5]
happens upon it"--that is, the focus should be on "when
damage comes to pass, not when damage comes to
light." ** The policy language construed in Don's Build-
ing Supply is identical to the relevant language in Great
American's policies. ** So property damage occurred un-
der the Great American policies "when a home that is the
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subject of an underlying suit suffered wood rot or other
physical damage.” ** On remand, the trial court should
apply the actual-injury rule to any remaining disputes
about whether the property-damage claims fall within the
terms of the Great American policies.

8 267 S.W.3d 20 (Tex. 2008).

9 Id. at 24.

10 1d. at 22.

11 The Great American policies provided:

We will pay those sums that the
Insured becomes legally obligated
to pay as damages because of . . .
"property damage" to which this
insurance applies. We will have
the right and duty to defend any
"suit" seeking those damages.

This insurance applies to . . .
"property damage" only if . . . the .
.. "property damage" is caused by
an "occurrence” .. .and ... the ..
. "property damage" occurs during
the policy period.

"Occurrence™ means an acci-
dent, including continuous or re-
peated exposure to substantially
[**6] the same general harmful
conditions.

"Property damage" means . . .
physical injury to tangible prop-
erty, including all resulting loss of
use of that property. All such loss
of use shall be deemed to occur at
the time of the physical injury that
caused it.

12 Don's Bldg., 267 S.W.3d at 24.

C. GuideOne Elite -- Extrinsic Evidence and the
Eight-Corners Rule

The final issue is whether evidence extrinsic to the
eight corners of the policy and the underlying lawsuit
may be used to establish the insurer's duty to defend.
Exclusion "1" of the CGL policy removes coverage for
property damage to the insured's completed work. This
exclusion contains an exception "if the damaged work or

the work out of which the damage arises was performed
on your behalf by a subcontractor." As Lamar Homes
explained, coverage therefore depends in part on whether
the alleged defective work was performed by Pine Oak
or a subcontractor. *

13  See Lamar Homes, Inc. v. Mid-Continent
Cas. Co., 242 S.\W.3d 1, 11 (Tex. 2007) (describ-
ing identical policy language).

In four of the underlying suits against Pine Oak, the
petitions expressly alleged defective work by one or
more subcontractors. In the Glass case, the petition
[**7] contains no allegations of defective work by a sub-
contractor. The petition asserted causes of action for
breach of contract and warranty, violation of the Resi-
dential Construction Liability Act, * and negligence,
based on Pine Oak's alleged failure to perform its work
in a good and workmanlike [*654] manner and a failure
to make requested repairs.

14 TEX.PROP. CODE §§ 27.001-.007.

In this coverage suit, Pine Oak submitted evidence
that the defective work alleged in the Glass case was
performed by subcontractors. Based on this extrinsic
evidence, Pine Oak contends Great American had a duty
to defend Pine Oak in the Glass case.

[HN3]JUnder the eight-corners rule, the duty to de-
fend is determined by the claims alleged in the petition
and the coverage provided in the policy. ** "If a petition
does not allege facts within the scope of coverage, an
insurer is not legally required to defend a suit against its
insured." *

15 See Nat'l Union Fire Ins. Co. of Pittsburgh,
PA, v. Merchs. Fast Motor Lines, Inc., 939
S.W.2d 139, 141 (Tex. 1997); Heyden Newport
Chem. Corp. v. S. Gen. Ins. Co., 387 S.W.2d 22,

26 (Tex. 1965).
16 Nat'l Union, 939 S.W.2d at 141.

In GuideOne Elite Insurance Co. v. Fielder Road
Baptist [**8] Church, issued six days before the court of
appeals' decision in this case, the plaintiff in an underly-
ing suit alleged that an employee of the insured had
sexually abused her. * The insurer brought a declaratory
judgment action to determine coverage. ** The underlying
third-party petition alleged that the abuse occurred from
1992 to 1994. * The insurer sought to introduce extrinsic
evidence that the employee ceased working for the in-
sured on December 15, 1992, before the insurance policy
took effect. * We stated:

Although this Court has never expressly
recognized an exception to the eight-
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corners rule, other courts have. Generally,
these courts have drawn a very narrow
exception, permitting the use of extrinsic
evidence only when relevant to an inde-
pendent and discrete coverage issue, not
touching on the merits of the underlying
third-party claim. #

17 197 S.W.3d 305, 307 (Tex. 2006).
18 Id.

19 Id.

20 Id.

21 1d. at 308 (footnotes omitted).

Without recognizing an exception to the eight-
corners rule, we held that any such exception would not
extend to evidence that was relevant to both insurance
coverage and the factual merits of the case as alleged by
the third-party plaintiff. 2? We further [**9] reasoned
that

the extrinsic evidence here concerning
Evans' employment directly contradicts
the plaintiff's allegations that the Church
employed Evans during the relevant cov-
erage period, an allegation material, at
least in part, to the merits of the third-
party claim. Under the eight-corners rule,
the allegation's truth was not a matter for
debate in a declaratory judgment action
between insurer and insured. #

22 Id. at 309.

23 Id. at 310. Our analysis in GuideOne Elite
did not consider whether an exception to the
eight-corners rule might exist where the parties to
the underlying suit collude to make false allega-
tions that would invoke the insurer's duty to de-
fend, because the record did not indicate collu-
sion. Id. at 311.

The extrinsic fact Pine Oak seeks to introduce in this
coverage action contradicts the facts alleged in the Glass
suit. The petition in the Glass suit alleges that Pine Oak
agreed to construct the plaintiffs' house, that Pine Oak
alone "constructed columns that provided inadequate
support,” "failed to properly seal seams," "negligently
attempted to correct”" a problem with the balcony, failed
"to perform the work in a good and workmanlike man-
ner," and failed "to make [**10] the repairs described

[*655] above." These claims of faulty workmanship by
Pine Oak are excluded from coverage under the "your
work™ exclusion. Faulty workmanship by a subcontractor
that might fall under the subcontractor exception to the
"your work" exclusion is not mentioned in the petition.
[HN4]"If the petition only alleges facts excluded by the
policy, the insurer is not required to defend." #

24 Fid. & Guar. Ins. Underwriters, Inc. v.
McManus, 633 S.W.2d 787, 788 (Tex. 1982).

Pine Oak urges that the references in the Glass peti-
tion to Pine Oak as the culpable party can be read as ei-
ther Pine Oak or one of its subcontractors. Unlike the
petitions in the other four suits, the petition in the Glass
case does not accuse any subcontractor--a separate legal
entity--of defective work or other legally actionable con-
duct, nor does it allege that Pine Oak is liable under any
theory for the conduct or work of a subcontractor. It does
not allege negligent supervision of a subcontractor or any
other third party. It alleges that Pine Oak alone is liable
for its own actionable conduct. [HN5]"We will not read
facts into the pleadings. . . . Nor will we look outside the
pleadings, or imagine factual scenarios [**11] which
might trigger coverage.” # Instead, "an insurer is entitled
to rely solely on the factual allegations contained in the
petition in conjunction with the terms of the policy to
determine whether it has a duty to defend.” *

25 Nat'l Union Fire Ins. Co. of Pittsburgh, PA,
v. Merchs. Fast Motor Lines, Inc., 939 S.W.2d
139, 142 (Tex. 1997).

26 Trinity Universal Ins. Co. v. Cowan, 945
S.W.2d 819, 829 (Tex. 1997).

Pine Oak views GuideOne Elite as distinguishable
because in that case the insurer was attempting to intro-
duce extrinsic evidence to limit its duty to defend,
whereas here Pine Oak, the insured, offered extrinsic
evidence to trigger the duty to defend. This distinction is
not legally significant.

[HN6]In deciding the duty to defend, the court
should not consider extrinsic evidence from either the
insurer or the insured that contradicts the allegations of
the underlying petition. The duty to defend depends on
the language of the policy setting out the contractual
agreement between insurer and insured. # A defense of
third-party claims provided by the insurer is a valuable
benefit granted to the insured by the policy, separate
from the duty to indemnify. #® But the insurer's duty to
[**12] defend is limited to those claims actually asserted
in an underlying suit. Great American's policy provides
that it shall "have the right and duty to defend any 'suit’
seeking" damages for bodily injury or property damage
covered by the policy. "Suit" is defined as "a civil pro-
ceeding in which damages because of [property damage
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or other injuries] to which this insurance applies are al-
leged." The policy imposes no duty to defend a claim
that might have been alleged but was not, or a claim that
more closely tracks the true factual [*656] circum-
stances surrounding the third-party claimant's injuries but
which, for whatever reason, has not been asserted. To
hold otherwise would impose a duty on the insurer that is
not found in the language of the policy. Such a construc-
tion would subject an insurer to common-law and statu-
tory liability for failing to defend the insured against a
third-party claim that has not been alleged, despite policy
language limiting the duty to defend to claims that have
been alleged.

27  See Forbau v. Aetna Life Ins. Co., 876
S.w.2d 132, 133 (Tex. 1994)
("[HNT7]Interpretation of insurance contracts in
Texas is governed by the same rules as interpreta-
tion of other contracts. When [**13] construing a
contract, the court's primary concern is to give ef-
fect to the written expression of the parties' in-
tent." (citations omitted)).

28 See Cowan, 945 S.W.2d at 821-22 (noting
that [HN8]"the duty to defend and the duty to in-
demnify by an insurer are distinct and separate
duties.”); Heyden Newport Chem. Corp. v. S.
Gen. Ins. Co., 387 S.W.2d 22, 25 (Tex. 1965)
(noting that duty to indemnify protects insureds
"from payment of damages they may be found
legally obligated to pay," while duty to defend
"protects the same parties against the expense of
any suit seeking damages" covered by the pol-

icy).

Such a construction would also "conflate the in-
surer's defense and indemnity duties," since [HN9]the
duty to defend turns on the "factual allegations that po-
tentially support a covered claim,” while "the facts actu-
ally established in the underlying suit control the duty to
indemnify." # The duty to defend protects the insured by
requiring a legal defense to allegations without regard to
whether they are true, ® but it does not extend to allega-
tions, true or false, that have not been made. Great
American's duty to defend was not triggered by the Glass
petition in the record before us.

29 GuideOne Elite Ins. Co. v. Fielder Rd. Bap-
tist Church, 197 S.W.3d 305, 310 (Tex. 2006).

30 See [**14] Heyden Newport Chem. Corp.,
387 S.W.2d at 24 ("We think that in determining
the duty of a liability insurance company to de-
fend a lawsuit the allegations of the complainant
should be considered in the light of the policy
provisions without reference to the truth or falsity
of such allegations and without reference to what
the parties know or believe the true facts to be, or
without reference to a legal determination
thereof.").

I11. Conclusion

We affirm in part and reverse in part the court of ap-
peals’ judgment, and remand the case to the trial court for
further proceedings consistent with this opinion.

Don R. Willett
Justice
OPINION DELIVERED: February 13, 2009
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pretation > Ambiguous Terms > General Overview
[HN5]JAny ambiguity in a contract is resolved in favor of
the insured.

Contracts Law > Defenses > Ambiguity & Mistake >
General Overview

Contracts Law > Formation > Ambiguity & Mistake >
General Overview

Insurance Law > Claims & Contracts > Policy Inter-
pretation > Ambiguous Terms > Construction Against
Insurers

[HN6]Under Texas law, an insurance contract will not be
construed neutrally unless it is susceptible of only one
reasonable construction. If multiple interpretations are
reasonable, the court must construe the contract against
the insurer, and this applies with special force when ex-
ceptions to liability are examined. These special rules
favoring the insured, however, are applicable only when
there is an ambiguity in the policy; if the exclusions in
question are susceptible to only one reasonable construc-
tion, these rules do not apply.

Insurance Law > Claims & Contracts > Policy Inter-
pretation > Ambiguous Terms > General Overview
[HN7]Not every difference in the interpretation of an
insurance policy amounts to an ambiguity.

Insurance Law > Claims & Contracts > Policy Inter-
pretation > Ambiguous Terms > General Overview
[HN8]Mere absence of a policy definition does not give
rise to a finding of ambiguity.

Insurance Law > Claims & Contracts > Good Faith &
Fair Dealing > Duty to Defend

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN9]Texas courts use the "eight corners™ or "complaint
allegation™ rule when determining whether an insurer has
a duty to defend.

Insurance Law > Claims & Contracts > Good Faith &
Fair Dealing > Duty to Defend

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN10]To determine whether an insurer has a duty to
defend its insured in a lawsuit, the allegations in the un-
derlying suit must be considered in light of the provi-
sions of the insurance policy.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN11]The court's decision regarding the duty to defend
is not influenced by facts ascertained before the suit,
developed in the process of litigation, or by the ultimate
outcome of the suit.

Insurance Law > Claims & Contracts > Good Faith &
Fair Dealing > Duty to Defend

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN12]An insurer must defend an insured only when
facts alleged in the complaint, if taken as true, potentially
state a cause of action within the terms of the policy. As
long as the complaint states at least one cause of action
within the policy's coverage, the duty to defend attaches.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN13]The mere act of referring a person to a doctor
does not constitute a "professional service" as the phrase
is defined in Texas.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN214]lt is clear that a professional must perform more
than an ordinary task to perform a professional service.
To qualify as a professional service, the task must arise
out of the acts particular to the individual's specialized
vocation. The court does not deem an act a professional
service merely because it is performed by a professional.
Rather, it must be necessary for the professional to use
his specialized knowledge or training.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense
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[HN15]It is clear that the mere act of referring a patient
to a doctor, without more, does not constitute a profes-
sional service.

Insurance Law > General Liability Insurance > Obliga-
tions > Defense

[HN16]To qualify as a professional service, the task
must arise out of the acts particular to the individual's
specialized vocation. It must be necessary for the profes-
sional to use his specialized knowledge or training.

COUNSEL: For POTOMAC INSURANCE COM-
PANY OF ILLINOIS, Plaintiff - Counter, Defendant -
Appellant: Michael Anthony Hummert, Alexander Nel-
son Beard, Bishop & Hummert, Dallas, TX.

For JAYHAWK MEDICAL ACCEPTANCE CORPO-
RATION, Defendant - Counter, Claimant - Appellee:
Robert D Allen, Linda Marie Dedman, Baker Botts, Dal-
las, TX.

JUDGES: Before SMITH,
PARKER, Circuit Judges.

BARKSDALE and

OPINION BY: ROBERT M. PARKER

OPINION
[*549] Robert M. Parker, Circuit Judge:

Appellant, Potomac Insurance Company of Illinois
("Potomac"), appeals the district court's ruling on sum-
mary judgment that Potomac had a duty to defend Appel-
lee, Jayhawk Medical Acceptance Corporation ("Jay-
hawk™) in three lawsuits under the terms of a compre-
hensive general liability insurance policy. The specific
issue on appeal is the district court's holding that a "pro-
fessional services™ exclusion in the policy did not apply
to relieve Potomac of its duty to defend. Because we find
that the services performed by Jayhawk were not “pro-
fessional services," we AFFIRM.

FACTS AND PROCEEDINGS BELOW

Jayhawk provides financing for elective surgeries
and refers clients to doctors who perform such surgeries.
At all pertinent times referred to herein, Jayhawk was
insured by Potomac under a comprehensive general li-
ability policy. The policy provided coverage for "bodily
injury" and "property damage" caused by an occurrence
during the period covered by the policy. Claims [**2]
related to the rendition of professional services are spe-
cifically excluded from coverage. The applicable exclu-
sion reads:

With respect to any professional ser-
vices shown in the Schedule, this insur-
ance does not apply to "bodily injury,"
"property damage,” "personal injury," or
"advertising injury" due to the rendering
or failure to render any professional ser-
vice.

In 1998, Jayhawk was sued by three persons who
were dissatisfied with the results of their breast augmen-
tation surgeries. * After Jayhawk submitted these [*550]
claims to Potomac for a defense, Potomac filed a de-
claratory judgment action in federal court. 2 The district
court ruled that the act of referring patients to doctors to
perform elective surgeries is not a "professional service"
so as to be excluded from coverage under this general
liability policy and that Potomac had a duty to defend
Jayhawk in the lawsuits.

The question thus becomes whether re-
ferring patients to doctors and verifying
their qualifications to perform elective
surgery are inherent to the specialized
knowledge Jayhawk brings to its business.
Jayhawk argues that it simply arranges fi-
nancing for patients and contracts with
physicians. Of [**3] course, the point of
making these contracts is to put doctors
on a referral list; however, no specialized
knowledge or skill particular to the busi-
ness is required once these financial ar-
rangements are made. Potomac has failed
to prove that referrals themselves involve
anything more than merely finding a local
doctor who has arranged to participate in
the program. The Court therefore con-
cludes that the act of referring patients to
doctors for elective surgery is not a "pro-
fessional service" in the context of this
particular case.

1 Two of the cases were filed against Jayhawk
and the doctors who performed the surgeries. See
Lasoya v. Al-Marashi, M.D., et al., No. DV98-
1835 (116th Dist. Ct., Dallas County, Texas);
Juarez v. Jayhawk Medical Acceptance Corp., et
al., No. 798281 (Dist. Ct., Orange County, Cali-
fornia). One case was initiated by Jayhawk, but
the patient filed a counterclaim. See Jayhawk
Medical Acceptance Corp. v. Sarmiento, No.
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CV198-423AC (7th Dist. Ct., Clay County, Mis-
souri).

2 Jayhawk asserted counterclaims for breach of
contract, unfair claims settlement practices,
breach of the duty of good faith and fair dealing
and violations of the Texas Insurance Code. Nei-
ther party sought summary judgment regarding
these claims.

[**4] Based on the general allegations of negligent
referrals in each of the three complaints against Jayhawk
and the fact that the mere act of referral does not consti-
tute a "professional service," the Court held that Potomac
had a duty to defend Jayhawk in the lawsuits.

STANDARD OF REVIEW

[HN1]Our review of a grant of summary judgment is
de novo. See Canutillo v. Indep. School Dist. v. National
Union Fire Ins. Co., 99 F.3d 695, 700 (5th Cir. 1996).
[HN2]In addition, the district court's interpretation of an
insurance contract is reviewed de novo. See id.; Principal
Health Care v. Lewer Agency, Inc., 38 F.3d 240, 242

(5th Cir. 1994).
INSURANCE CONTRACT INTERPRETATION

In this case, Texas rules of contract interpretation
control. See Amica Mut. Ins. Co. v. Moak, 55 F.3d 1093,
1095 (5th Cir. 1995). [HN3]Texas courts interpret insur-
ance contracts under the same rules that apply to con-
tracts generally. See Barnett v. Aetna Life Ins. Co., 723
S.W.2d 663, 665 (Tex. 1987).

[HN4]In examining a summary judgment ruling re-
lating to the construction of an insurance contract, we
must first determine whether the applicable policy [**5]
terms are ambiguous. See Canutillo, 99 F.3d at 700 (cit-
ing Yancey v. Floyd West & Co., 755 S.W.2d 914, 917
(Tex. App.--Fort Worth 1988, writ denied)). If the terms
of a contract are reasonably susceptible to two differing
interpretations, then that contract is ambiguous. See
Coker v. Coker, 650 S.wW.2d 391, 393 (Tex. 1983).
[HN5]JAny ambiguity in a contract is resolved in favor of
the insured. See National Union Fire Ins. Co. v. Hudson
Energy Co., 811 S.W.2d 552, 554 (Tex. 1991). This Cir-
cuit recently spoke on the effect that a contract's ambigu-
ousness has on a court's construction of that contract.

[HN6]Under Texas law, an insurance
contract will be [sic] not be construed
neutrally unless it is susceptible of only
one reasonable construction. If multiple
interpretations are reasonable, the court
must construe the contract against the in-
surer, and this applies with special [*551]

force when exceptions to liability are ex-
amined.

Travelers Indemnity Co. v. CITGO Petroleum Corp.,
166 F.3d 761, 769 (5th Cir. 1999) (citing Western Heri-
tage Ins. Co. v. Magic Years Learning Centers and Child
Care, Inc., 45 F.3d 85, 88 (5th Cir. 1988)). [**6] "These
special rules favoring the insured, however, are applica-
ble only when there is an ambiguity in the policy; if the
exclusions in question are susceptible to only one rea-
sonable construction, these rules do not apply." Canu-
tillo, 99 F.3d at 701.

3 [HNT7]"Not every difference in the interpreta-
tion of an insurance policy amounts to an ambi-
guity." Maryland Casualty Co. v. Texas Com-
merce Bancshares, Inc., 878 F. Supp. 939, 941
(N.D. Tex. 1995). Although the insured and the
insurer take conflicting views of coverage, nei-
ther conflicting expectations nor dialectics are
sufficient to create ambiguity. Id. (citing Forbau
v. Aetna Life Ins. Co., 876 S.W.2d 132, 134 (Tex.
1994)). [HN8]In addition, mere absence of a pol-
icy definition does not give rise to a finding of
ambiguity. See Harris Methodist Health Sys. v.
Employers Reinsurance Corp., 1997 U.S. Dist.
LEXIS 23660, No. 3:96- CV-0054, 1997 WL
446459, at *5 (N.D. Tex. July 25, 1997) (noting
that "Texas courts have previously given meaning
to the phrase 'professional services' where it has
not been specifically defined in an insurance con-
tract, reinforcing the idea that the absence of a
policy definition does not create an ambiguity™)
(footnote omitted).

[HNO]

[**7] Texas courts use the "eight corners" or
"complaint allegation” rule when determining whether an
insurer has a duty to defend. See Canutillo, 99 F.3d at
701; Duncanville Diagnostic Ctr., Inc. v. Atlantic Lloyd's
Ins. Co., 875 S.W.2d 788, 789 (Tex. App.--Eastland
1994, writ denied) ("To [HN10]determine whether an
insurer has a duty to defend its insured in a lawsuit, the
allegations in the underlying suit must be considered in
light of the provisions of the insurance policy.").
[HN11]Our decision regarding the duty to defend is not
influenced by "facts ascertained before the suit, devel-
oped in the process of litigation, or by the ultimate out-
come of the suit.” Gulf Chem. & Metallurgical Corp. v.
Associated Metals & Minerals Corp., 1 F.3d 365, 369
(5th Cir. 1993) (quoting American Alliance Ins. Co. v.
Frito-Lay, Inc., 788 S\W.2d 152, 153-54 (Tex. App.--
Dallas 1990, writ dism'd)).
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[HN12]An insurer must defend an insured only
when facts alleged in the complaint, if taken as true, "po-
tentially state a cause of action within the terms of the
policy." Canutillo, 99 F.3d at 701 (quoting Gulf Chem., 1
F.3d at 369). [**8] As long as the complaint states at
least one cause of action within the policy's coverage, the
duty to defend attaches. See Rhodes v. Chicago Ins. Co.,
719 F.2d 116, 119 (5th Cir. 1983).

DISCUSSION

Pursuant to the "eight corners rule" we will examine
each of the three complaints in the underlying lawsuits
involving Jayhawk in light of the general liability policy
and the “professional services" exclusion contained
therein to determine whether Potomac is obligated to
defend Jayhawk. As the district court noted, the patients
all generally alleged negligent referrals on the part of
Jayhawk; however, only two plaintiffs allege that Jay-
hawk made specific representations as to the competency
of the doctors who performed the surgeries.

The Sarmiento Case.

Julia Sarmiento alleged negligent referral and negli-
gent investigation of Dr. John Baeke's qualifications
against Jayhawk in a counterclaim. In her negligent re-
ferral allegation, Ms. Sarmiento fails to allege that Jay-
hawk did anything beyond merely referring her to Dr.
Baeke. Because mere referrals are administrative, or
ministerial tasks that do not fall within the exclusion for
"professional services,” [**9] we affirm the district
court's ruling the Potomac must defend Jayhawk in the
lawsuit brought by Ms. Sarmiento.

[HN13]The mere act of referring a person to a doc-
tor does not constitute a "professional service" as the
phrase is defined in Texas. Recently, the Texas Court of
Appeals held that an attorney's solicitation letter sent to
[*552] a prospective client, which does not include any
legal advice, did not fall within an insurance policy ex-
clusion exempting "designated professional services.”
See Atlantic Lloyd's Ins. Co. v. Susman Godfrey, 982
S.W.2d 472, 478 (Tex. App. 1998--Dallas, writ denied).
The Court of Appeals gave the following statement re-
garding "professional service™:

[HN214]lt is clear that a professional
must perform more than an ordinary task
to perform a professional service. To
qualify as a professional service, the task
must arise out of the acts particular to the

individual's specialized vocation. We do
not deem an act a professional service
merely because it is performed by a pro-
fessional. Rather, it must be necessary for
the professional to use his specialized
knowledge or training.

Susman Godfrey, 982 S.W.2d at 476-77 (citations
[**10] omitted). See also Duncanville, 875 S.W.2d at
790 ("In some sense, of course, a profession involves
labor, skill, education, special knowledge and compensa-
tion or profit."). [HN15]lt is clear that the mere act of
referring a patient to a doctor, without more, does not
constitute a professional service. Therefore, we affirm
the district court's ruling with respect to Ms. Sarmiento.
Potomac must defend Jayhawk in this suit.

The Lasoya and Juarez Cases

The remaining two complaints against Jayhawk, al-
lege more than mere referrals in their negligent referral
claims. The Lasoya complaint and the Juarez complaint
allege that Jayhawk made specific statements regarding
the competency of the doctors to whom Ms. Lasoya and
Ms. Juarez were referred. Although an allegation that
Jayhawk represented that these doctors were competent
goes beyond a mere referral, such an allegation does not
constitute the performance of a "professional service" as
defined by Texas courts.

[HN16]"To qualify as a professional service, the
task must arise out of the acts particular to the individ-
ual's specialized vocation. . . . It must be necessary for
the professional to use his specialized knowledge or
[**11] training." Susman Godfrey, 982 S.W.2d at 476-
77 (citations omitted). Jayhawk is not in a profession. It
provides financial assistance to persons seeking elective
operations not otherwise covered by insurance. In addi-
tion, Jayhawk's knowledge relates to financial matters,
not to doctor qualifications. Therefore, a referral that
represents that a particular doctor is qualified does not
constitute a "professional service" under the facts of this
case. Potomac has a duty to defend Jayhawk in these two
cases as well.

CONCLUSION

For the above-stated reasons, we AFFIRM the dis-
trict court's ruling that Potomac has a duty to defend Jay-
hawk in the three lawsuits filed by Ms. Sarmiento, Ms.
Lasoya and Ms. Juarez.
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ST. PAUL FIRE & MARINE INSURANCE COMPANY, Plaintiff, v. HONG HUN
CHONG, SUN HO CHANG, and SANG YONG KIM, Defendants.

CIVIL ACTION NO. 91-2141-O

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF KANSAS

787 F. Supp. 183; 1992 U.S. Dist. LEXIS 5589

March 2, 1992, Decided
March 2, 1992, Filed

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff insurer filed an
action for declaratory relief to determine the policy limits
of a professional liability insurance policy.

OVERVIEW: The court found that the constitutional
rights to effective assistance of counsel of defendants,
resident aliens, had been denied by attorney's representa-
tion in their criminal matter. Their convictions were de-
clared void. Thereafter, each of the aliens filed separate
legal malpractice actions against the attorney. The attor-
ney, his insurer, and the aliens each reached separate
agreements allowing each of them to secure a judgement
against the attorney for $ 100,000. The insurer brought
an action for declaratory relief to determine the policy
limits. It argued that the amount of coverage provided
was limited to a total of $ 100,000 for the claims of all
three aliens. The aliens, in opposition, claimed that they
were each entitled to recover $ 100,000. The district
court found that the phrase "series of related wrongful
acts" was ambiguous. Therefore the term "related" as
used in the policy at issue was defined solely in terms of
causation. Hence, the court found that the damages arose
out of negligent acts and omissions in the separate and
distinct professional services provided. Therefore, the
aliens were each entitled to recover $ 100,000.00 under
the terms of the policy.

OUTCOME: The district court held that the aliens were
each entitled to recover $ 100,000 under the terms of the
professional liability insurance policy.

CORE TERMS: wrongful act, omission, negligent acts,
habeas corpus petitions, ambiguous, interpreter, ambigu-
ity, insured, logical, guilty plea, withdraw, coverage,
limits of liability, pro se, assistance of counsel, malprac-
tice, favorable, plead guilty, proximate result, errone-
ously, rules of construction, insurance policies, profes-
sional services, liability policy, criminal convictions,

rights to recover, entitled to recover, causal connections,
per occurrence, recommendation

LexisNexis(R) Headnotes

Insurance Law > Claims & Contracts > Policy Inter-
pretation > General Overview

[HN1]If a dispute arises as to the meaning of the terms
chosen by the parties, courts will attempt to determine
what the parties intended. To determine this intent,
courts will consider the policy as a whole and will exam-
ine the language used by the parties, taking into account
the situation of the parties, the nature of the subject mat-
ter, and the purpose to be accomplished.

Insurance Law > Claims & Contracts > Policy Inter-
pretation > Plain Language

[HN2]If there is no uncertainty about the meaning of the
insurance policy, it will be enforced as written.

Insurance Law > Claims & Contracts > Policy Inter-
pretation > Ambiguous Terms > General Overview
[HN3]If there is uncertainty about the meaning of the
insurance policy, courts determine the meaning by apply-
ing rules of construction. These rules do not apply unless
the court first determines that the policy is ambiguous. A
policy is not ambiguous unless, viewing it as a whole,
there is genuine uncertainty as to which one of two or
more possible meanings is the proper meaning. Ambigu-
ity may not be created by viewing the policy in fragmen-
tary segments. And the rules of construction do not au-
thorize a perversion of the language, or the exercise of
inventive powers for the purpose of creating an ambigu-
ity where none exists.

COUNSEL: [**1] FOR ST. PAUL FIRE AND MA-
RINE CASUALTY INSURANCE COMPANY, A Min-
nesota Corporation, plaintiff, Michael P. Oliver, Wallace,
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Saunders, Austin, Et Al, 10111 Santa Fe Drive, P. O.
Box 12290, Overland Park, KS 66212, 913-888-1000.

FOR HONG HUN CHONG, a citizen of the Republic of
Korea, defendant, Gregory M. Dennis, Perry & Hamill,
4650 College Blvd. Suite 300, P. O. Box 7933, Overland
Park, KS 66207, 913-491-5500.

FOR SAG YONG KIM, a citizen of the Republic of Ko-
rea, defendant, Veronica Jongenelen, Benson & McKay,
1000 Walnut, Suite 1125, Kansas City, MO 64106, 816-
842-7603. Rayborn C Johnson, Jr, Bartley & Johnson,
14825 St Mary's Lane - Ste. 280, Houston, TX 77079,
713-531-0501.

FOR HONG HUN CHONG, counter-claimant, cross-
claimant and cross-defendant, Gregory M. Dennis, Perry
& Hamill, 4650 College Blvd., Suite 300, P. O. Box
7933, Overland Park, KS 66207, 913-491-5000.

FOR ST. PAUL FIRE AND MARINE CASUALTY
INSURANCECOMPANY, counter-defendant, Michael
P. Oliver, Wallace, Saunders, Austin, Et Al, 10111 Santa
Fe Drive, P. O. Box 12290, Overland Park, KS 66212,
913-888-1000.

FOR SANG YONG KIM, counter-claimant, Veronica
Jongenelen, Benson & McKay, 1000 Walnut, Suite 1125,
Kansas [**2] City, MO 64106, 816-842-7603. Rayborn
C Johnson, Jr, Bartley & Johnson, 14825 St. Mary's Lane
- Ste. 280, Houston, TX 77079, 713-531-0501.

JUDGES: O'CONNOR
OPINION BY: EARL E. O'CONNOR
OPINION

[*184] MEMORANDUM AND ORDER

This matter is before the court on plaintiff St. Paul
Fire & Marine Insurance Company, Inc.'s ("St. Paul's")
motion for discharge and enjoinment (Doc. #21). St. Paul
filed this action for declaratory relief to determine the
policy limits of a professional liability insurance policy.
Having reviewed St. Paul's motion, the court is now pre-
pared to rule.

Factual Background
The relevant facts are undisputed: *
1 St. Paul has entered into factual stipulations

with each of the defendants. Because the stipula-
tions are nearly identical, the court will rely heav-

ily on them for purposes of setting forth the fac-
tual background of this case.

1. Defendants Hong Hun Chong ("Chong"), Sun Ho
Chang ("Chang"), and Sang Yong Kim ("Kim") are citi-
zens of the Republic of Korea and are lawful resident
aliens.

2. Kent Owen Docking ("Docking™) is a Kansas
[**3] attorney licensed to practice before the Supreme
Court of the State of Kansas and the United States Dis-
trict Court for the District of Kansas. Docking was ad-
mitted to practice on September 20, 1985.

3. On May 24, 1986, Chong, Chang, and Kim were
arrested. Each was subsequently charged in the District
Court of Leavenworth County, Kansas, with two counts
of aggravated kidnapping.

4. At the time of their respective arrests, the three
defendants understood little, if any, English.

5. The factual allegations supporting the criminal
charges all occurred at or about the same time. Further,
the complaining witnesses were the same against all
three defendants.

6. Shortly after the arrests, Docking agreed to pro-
vide legal representation to each of the three defendants.
2 In turn, each of the defendants paid Docking a retainer
of $ 5,000. Docking assumed legal representation of the
three defendants in spite of his lack of felony jury trial
experience, lack of experience in representing non-
English speaking persons, lack of experience on immi-
gration law consequences that might arise from criminal
proceedings, and with knowledge that Chong had given a
written statement to law enforcement officers [**4] pos-
sibly implicating Kim and Chang.

2 The record is not clear how Docking came
into contact with each of the defendants.

7. Proceedings before the District Court of Leaven-
worth County, Kansas, were not simultaneously, prop-
erly, and/or adequately translated for the three defen-
dants from English into Korean because Docking only
secured one interpreter to be shared by the three defen-
dants, and this retained interpreter did not simultaneously
and/or properly during court proceedings translate from
English into Korean and vice versa. Further, Docking
failed to inquire into and establish the qualifications
[*185] of the retained interpreter on the court record as
required by Kansas law.

8. After little, if any, investigation or research,
Docking recommended to each defendant, without ade-
quate and complete explanation, that each should plead
guilty to the counts charged. In so doing, Docking in-
formed each defendant that each would receive proba-
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tion, rather than a prison sentence, if the court-ordered
pre-sentence investigations [**5] were favorable. If
such investigations were not favorable, Docking advised,
the trial judge would then allow each defendant to with-
draw his "guilty"” plea and to proceed to trial. In advising
the three defendants in this manner, Docking failed to
explain to them the consequences of pleading guilty.
Further, Docking failed to understand that the word
"plea," as commonly used in the legal system, did not
have the same meaning as that word is usually and com-
monly understood in the Korean language and as was
understood by each of the three defendants.

9. On September 5, 1986, in reliance on Docking's
recommendations, each of the three defendants plead
guilty to the charges against them.

10. On October 6, 1986, four days before the sched-
uled sentencing hearings, Docking filed with the District
Court of Leavenworth County separate motions on be-
half of each defendant requesting that each be allowed to
withdraw the guilty pleas previously entered. The basis
for each motion was that there had been mistakes in
translations by both the court's interpreter and the inter-
preter retained by Docking and that each of the defen-
dants had accordingly failed to understand the terms and
conditions of their [**6] guilty pleas.

11. On October 10, 1986, the trial judge heard the
motions to withdraw guilty pleas. Docking called no
witnesses in support of the motions. The trial judge de-
nied each of the motions and sentenced each defendant to
the custody of the Secretary of Corrections of the State
of Kansas.

12. Subsequent to the sentencings, Docking errone-
ously informed each of the defendants that they could not
appeal the trial judge's rulings on the motions to with-
draw guilty pleas.

13. Subsequently, the Attorney General of the
United States, through the Immigration and Naturaliza-
tion Service, issued separate orders to each of the defen-
dants to show cause why, because of their criminal con-
victions, they should not be deported from the United
States pursuant to 8 U.S.C. § 1251. At no time during
Docking's representation of the three defendants had he
advised any of them that they could be deported from the
United States upon being convicted of the charges
against them. Further, Docking failed to advise each of
the defendants that they had a right to request from the
District Court of Leavenworth County a recommendation
against deportation pursuant to 8 U.S.C. § 1251(b)(2).
Finally, although [**7] each of the defendants had in-
formed Docking that they wanted to become American
citizens, Docking failed to inform them that criminal
convictions might make each of them ineligible for such
citizenship pursuant to 8 U.S.C. § 1427.

14. Following the convictions, Docking informed
each of the defendants of their right to file habeas corpus
petitions. However, Docking erroneously informed each
defendant that, because of their confinement, they would
have to file pro se petitions. Further, Docking errone-
ously advised each defendant that such petitions could
only be filed in federal court.

15. On December 23, 1987, Chong, with assistance
from a so-called "jail-house lawyer" at the Kansas State
Penitentiary and without any assistance from Docking,
filed a pro se habeas corpus application pursuant to
K.S.A. 60-1507 with the District Court of Leavenworth
County, seeking release on the grounds of ineffective
assistance of counsel.

16. On November 18, 1988, Chang and Kim each
filed similar pro se habeas corpus petitions with the Dis-
trict Court of Leavenworth County alleging ineffective
assistance of counsel.

17. On December 6, 1988, the District Court of
Leavenworth County held a hearing on the [**8] habeas
corpus petitions. After [*186] hearing testimony and
receiving a variety of exhibits, the court found that each
of the defendants' federal and state constitutional rights
to effective assistance of counsel had been denied. Ac-
cordingly, the court sustained each of the petitions and
declared each of the convictions to be void.

18. The parties have stipulated to the negligent acts
and omissions of Docking. With respect to Docking's
representation of Chong, the parties have listed 25 sepa-
rate negligent acts and omissions on the part of Docking.
With respect to Docking's representation of Chang, the
parties have also listed 25 separate negligent acts and
omissions on the part of Docking. Finally, with respect to
Docking's representation of Kim, the parties have listed
26 separate negligent acts and omissions on the part of
Docking. Although Docking's actions and omissions are
similar with respect to each defendant, they are not iden-
tical.

19. As a direct and proximate result of Docking's
negligence, each of the defendants was incarcerated.

20. As a direct and proximate result of Docking's
negligence, each of the defendants was unable to work
for approximately 30 months and suffered resulting [**9]
losses of wages, benefits, and social security contribu-
tions.

21. As a direct and proximate result of Docking's
negligence, each of the defendants has suffered severe
mental anguish, humiliation, pain and suffering, loss of
freedom, and emotional distress. Further, each defendant
has incurred legal and translation expenses in success-
fully prosecuting their habeas corpus petitions and in
seeking dismissal of their deportation proceedings.
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22. At all material times, Docking was an insured of
St. Paul under a professional liability insurance policy.
The policy provides coverage limits of $ 100,000 for
"each wrongful act.”" Further, the policy provides, in per-
tinent part, as follows:

Limits of Coverage

The limits shown in the Coverage Summary and the
information contained in this section fix the most we'll
pay regardless of the number of:

* protected persons;
* claims made or suits brought; or

* persons or organizations making claims or bring-
ing suits.

Each wrongful act limit. This is the most we'll pay
for all claims that result from a single wrongful act or a
series of related wrongful acts.

The policy provides that the term "wrongful acts"
shall include "error[s], omission(s) [**10] or negligent
act(s) committed in the performance of legal or notary
services." However, the policy does not define the phrase
"series of related wrongful acts."

23. Subsequent to their release from confinement,
each of the defendants filed separate legal malpractice
actions against Docking. Docking, St. Paul, and the de-
fendants each reached separate agreements allowing each
of the defendants to "secure a judgement against Dock-
ing for $ 100,000.00 in return for a Covenant Not To
Execute against any assets other than those provided
Docking under the terms of his liability policy."

Discussion

St. Paul argues that the amount of coverage provided
under the policy at issue is limited to a total of $
100,000.00 for the claims of all three defendants. In sup-
port of its argument, St. Paul argues that the negligent
acts and omissions committed by Docking with respect
to all defendants constitute a "series of related wrongful
acts." Stated differently, St. Paul asserts that the claims
made by Chong, Chang and Kim all resulted from a "se-
ries of related wrongful acts."

Defendants, in opposition to St. Paul's argument,
claim that they are each entitled to recover $ 100,000.00
under the terms [**11] of the policy. In support of this
argument, defendants assert that Docking owed each of
them a separate duty of care and that his negligence con-
stituted a separate series of wrongful acts as to each de-
fendant.

As the parties’ arguments suggest, the critical issue
in this case is the interpretation of the phrase "series of

related wrongful acts" as contained in Docking's policy
[*187] of insurance. Before analyzing this phrase, how-
ever, the court first turns to the general rules for con-
struction of insurance policies.

In Penalosa Co-op v. Farmland Mut. Ins. Co., 14
Kan. App.2d 321, 789 P.2d 1196 (1990), the Kansas
Court of Appeals noted:

[HN1]If a dispute arises as to the meaning of the terms
chosen by the parties, courts will attempt to determine
what the parties intended. To determine this intent,
courts will consider the policy as a whole and will exam-
ine the language used by the parties, taking into account
the situation of the parties, the nature of the subject mat-
ter, and the purpose to be accomplished. (Citations omit-
ted.)

[HN2]If there is no uncertainty about the meaning of
the policy, it will be enforced as written. (Citations omit-
ted.)

[HN3]If there is uncertainty [**12] about the mean-
ing of the policy, courts determine the meaning by apply-
ing rules of construction. These rules do not apply unless
the court first determines that the policy is ambiguous. A
policy is not ambiguous unless, viewing it as a whole,
there is genuine uncertainty as to which one of two or
more possible meanings is the proper meaning. (Citation
omitted.) Ambiguity may not be created by viewing the
policy in fragmentary segments. (Citations omitted.) And
the rules of construction do not ™authorize a perversion
of the language, or the exercise of inventive powers for
the purpose of creating an ambiguity where none exists."
(Citation omitted.)

Id. at 323-24.

Turning now to the policy at issue, the court finds
that the phrase "series of related wrongful acts" is am-
biguous. In particular, the use of the term "related,”
which itself has no accepted legal definition, allows the
entire phrase to be construed in many different ways. 3
Notably, a review of the few cases interpreting similar
policy language demonstrates that there is a general lack
of agreement among the courts on the meaning and clar-
ity of the term "related." See Gregory v. Home Ins. Co.,
876 F.2d 602, 605-06 (7th Cir. 1989) [**13] (court in
dicta suggested that the word "related” would include "a
very broad range of connections, both causal and logi-
cal."); Arizona Property & Casualty Ins. Guar. Fund v.
Helme, 153 Ariz. 129, 735 P.2d 451, 456-57 (1987)
(holding that the term "related," as used in a professional
liability policy, referred only to causal connections); Bay
Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins.
Co., 233 Cal.App.3d 1184, 285 Cal. Rptr. 174 (1991)
(holding that failure to define term "related" as used in
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"limits of liability" clause of professional malpractice
policy created ambiguity in policy that would be con-
strued in favor of insured); see also Penalosa, 14
Kan.App.2d at 327-28 (holding that provision of em-
ployee dishonesty policy that defined "occurrence” as
related acts during policy period was ambiguous). A
finding of ambiguity is further supported by a review of
Docking's answers to interrogatories in the malpractice
actions filed against him by the defendants. Specifically,
Docking responded in an initial set of interrogatories that
the limits of liability under the policy were [**14] "$
100,000.00 per person, $ 300,000.00 per occurrence."
Docking later filed a supplemental answer in which he
stated that he had been informed by St. Paul that under
the policy the limits of liability were "$ 100,000.00 for
each wrongful act and $ 300,000.00 total limit for all
wrongful acts reported in a policy year." Although such
responses are not controlling, they certainly suggest that
the insured himself was unsure of the meaning of the
policy limitations.

3 In its reply memorandum, St. Paul recites
definitions of the term "related” as found in
Black's Law Dictionary and Webster's Ninth New
Collegiate Dictionary. A review of these defini-
tions indicates that the term covers an incredibly
broad, and certainly subjective, range of connec-
tions.

Because the court finds that the term "related" and
the phrase "series of related wrongful acts" are ambigu-
ous, the court will construe the policy in the way most
favorable to the insured. Farm Bureau Mut. Ins. Co. v.
Old Hickory Casualty Ins. Co., 248 Kan. 657, 659, 810
P.2d 283 [*188]_ (1991). [**15] The court therefore
finds that the term "related" as used in the policy at issue
should be defined solely in terms of causation. See Her-
mes, 735 P.2d at 456; Bay Cities, 285 Cal. Rptr. at 177.
Further, the court finds that the phrase “series of related
wrongful acts” refers only to "multiple, causally con-
nected" negligent acts or omissions. * Hermes, 735 P.2d
at 457.

4 As noted by the Hermes court, this construc-
tion is consistent with cases that have defined
"per occurrence” clauses in terms of causative
acts. 735 P.2d at 457.

Interpreting the facts of this case in light of the pol-
icy provisions, the court finds that the claims of the de-
fendants did not arise out of a "series of related wrongful
acts." Rather, the court finds that there were multiple
discrete omissions and actions on the part of Docking
which resulted in discrete losses to each of the three de-
fendants. ® See Continental Casualty Co. v. First Arling-
ton Investment Corp., 497 So.2d 726 (Fla. Dist. Ct. App.

1986) [**16] (holding that the damages to two clients of
the same attorney arose from attorney's acts or omissions
in separate and distinct professional services that should
have been provided to each client). Without engaging in
a lengthy review of an attorney's obligations to his cli-
ents, the court notes, as have the defendants, that Dock-
ing owed separate duties to each of the three defendants.
In order to protect the individual interests of Chang,
Chong and Kim, "it was necessary for [Docking] to ren-
der separate services which were distinct to each of
them." © Continental, 497 So.2d at 728. Accordingly, the
court finds that defendants' damages arose out of negli-
gent acts and omissions "in separate and distinct profes-
sional services [Docking] provided, or should have pro-
vided. . . ." Id. The court therefore finds that the defen-
dants are each entitled to recover $ 100,000.00 under the
terms of the policy.

5 For example, Docking's wrongful acts with re-
spect to defendant Chang had no causal connec-
tion to Docking's wrongful acts with respect to
defendant Kim.

6 Even focusing solely on Docking's advice to
each defendant to plead guilty, the court finds
that such acts are separate wrongful acts. Al-
though the criminal charges may have arisen out
of the same set of events, each defendant clearly
was in a different position and arguably had his
own set of defenses. Further, each defendant was
arguably at a different level with respect to his
ability to speak and understand English. In short,
each defendant brought a unique set of circum-
stances with him which should have been consid-
ered by Docking in deciding how to advise each
defendant.

[**17] Even if the court were to accept a broader
definition of the term "related,”, the court would none-
theless reach the same conclusions with respect to the
defendants' rights to recover under the policy. In Greg-
ory, a case heavily relied upon by St. Paul, the court sug-
gested that the term "related" would cover "a very broad
range of connections, both causal and logical.” 7 876 F.2d
at 606. Accepting this definition, for purposes of argu-
ment, the court finds no "logical" connection between the
errors and omissions Docking committed with respect to
each of the three defendants. Although the errors and
omissions grew out of highly similar factual situations,
Docking had a separate duty to each client and was ren-
dering separate services to each. Accordingly, the court
finds no "logical™ connection between such services for
purposes of Docking's insurance policy.

7 The court notes that the facts of the instant
case make it clearly distinguishable from Greg-
ory.
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As a final matter, the court notes that [**18] defen-
dant Chang has filed a motion entitled "Motion for Gar-
nishment" (Doc. #26). In light of the court's finding with
respect to the policy and the defendants' rights to recover
thereunder, the court finds it unnecessary to grant
Chang's motion.

IT IS THEREFORE ORDERED that plaintiff's mo-
tion for discharge and enjoinment (Doc. #21) is denied.

IT IS FURTHER ORDERED that defendant Chang's
motion for garnishment (Doc. #26) is denied.

IT IS FURTHER ORDERED that the motions for
summary judgment on the cross claims (Doc. #32, #34,
and #39) are denied as moot.

[*189] IT IS FURTHER ORDERED that this ac-
tion is hereby dismissed.

Dated this 2nd day of March, 1992, at Kansas City,
Kansas.

EARL E. O'CONNOR
United States District Judge
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